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Bureau of Customs and 
Border Protection 


General Notices 
DEPARTMENT OF TREASURY 
19 CFR PARTS 10 AND 178 
(CBP Dec. 04-36) 

RIN 1505-AB32 


PROTOTYPES USED SOLELY FOR PRODUCT 
DEVELOPMENT, TESTING, EVALUATION, OR 
QUALITY CONTROL PURPOSES 
AGENCY: Customs and Border Protection, Department of Home- 

land Security. 


ACTION: Final rule. 


SUMMARY: This document amends the Customs and Border Pro- 
tection Regulations in order to establish rules and procedures under 
the Product Development and Testing Act of 2000 (PDTA). The pur- 
pose of the PDTA is to promote product development and testing in 
the United States by allowing the duty-free entry of articles, com- 
monly referred to as prototypes, that are to be used exclusively in 
product development, testing, evaluation or quality control. The fi- 
nal regulations set forth the procedures for both the identification of 
those prototypes properly entitled to duty-free entry, as well as the 
permissible sale of such prototypes, following use in the United 
States, as scrap, waste, or for recycling. 


EFFECTIVE DATE: This final rule is effective on December 2, 
2004. 


FOR FURTHER INFORMATION CONTACT: Richard Wallio, Of- 
fice of Field Operations, 202—344—2556. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The Product Development and Testing Act of 2000 (PDTA) was en- 
acted on November 9, 2000, as part of the Tariff Suspension and 


] 
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Trade Act of 2000 (Act) (Pub. L. 106-476). The provisions of the 
PDTA are found in sections 1431—1435 of the Act. 

The purpose of the PDTA, as set forth in section 1432(b) of the Act, 
is to promote product development and testing in the United States 
by allowing the importation on a duty-free basis of articles com- 
monly referred to as “prototypes” that are to be used exclusively for 
product development, testing, evaluation or quality control. 

Until the enactment of the PDTA, prototype articles had generally 
been subject to customs duty when imported, unless the articles 
were eligible for duty-free treatment under a special trade program, 
such as the North American Free Trade Agreement (NAFTA) (19 
U.S.C. 3301 et seq.), or unless they were entered under a temporary 
importation bond (TIB) (subheading 9813.00.30, Harmonized Tariff 
Schedule of the United States (HTSUS)). Furthermore, the value of 
these prototypes had to be included in the dutiable value of any im- 
ported production merchandise that resulted from the same design 
and development efforts to which the prototype articles themselves 
were dedicated. In effect, duty on a prototype good was assessed 
twice, once when the prototype was imported and a second time as 
part of the dutiable value of the related imported production mer- 
chandise. 

Consequently, to expedite and encourage the use of prototypes in 
the United States, section 1433 of the Act amended the Harmonized 
Tariff Schedule of the United States (HTSUS) by inserting a new 
subheading 9817.85.01 in Subchapter XVII of Chapter 98, HTSUS, 
to provide for the duty-free entry of prototype articles. Section 1433 
of the Act also included a new U.S. Note 6 in Subchapter XVII of 
Chapter 98, HTSUS, to define the term “prototypes” as used in 
HTSUS subheading 9817.85.01. 


CBP Rulemaking 


By a document published in the Federal Register (67 FR 10636) 
on March 8, 2002, Customs (which has been renamed Customs and 
Border Protection (CBP) after being transferred to the Department 
of Homeland Security) proposed to amend the Customs Regulations 
(now the CBP Regulations) to add a new § 10.91, in accordance with 
the requirements of the PDTA, that would: (1) establish procedures 
regarding the identification of prototypes at the time of their impor- 
tation into the United States; and (2) establish procedures regarding 
the sale of prototypes as scrap, waste, or for recycling, after their in- 
tended use in product development, testing, and evaluation, pro- 
vided that all applicable duties were tendered following the sale, at 
the rate of duty in effect for such scrap, waste, or recycled materials 
at the time of importation of the prototype articles. These latter pro- 
cedures relating to the sale of the used prototypes also included pro- 
totypes and parts of prototypes that were incorporated into other 
products that were sold as scrap, waste, or recycled materials. 
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Discussion of Comments 


Twelve commenters responded to the notice of proposed rulemak- 
ing. A description of the issues that are raised by these commenters 
together with CBP’s response to these issues is set forth below. 


General; Duty-Free Entry 
COMMENT: 


Proposed § 10.91 does not create simplified procedures and im- 
pose only minimal burdens, as Congress intended in enacting the 
PDTA, regarding the entry of prototype articles for use under 
HTSUS subheading 9817.85.01, and the possible recovery and sale 
of the used prototypes thereafter as scrap, waste, or for recycling. 


CBP RESPONSE: 


CBP disagrees. It is CBP’s view that the proposed procedures as 
further developed in this final rule will efficiently and expeditiously 
promote product development and testing in the United States, as 
contemplated under the PDTA, while, at the same time, ensuring 
that the subject tariff provision is used only for the purposes in- 
tended, and that any duty that is due on the sale of scrap, waste or 
recycled material is correctly reported and paid, as the PDTA also re- 
quires. 


COMMENT: 


The heading for proposed § 10.91 should add a reference to prod- 
uct evaluation and quality control as purposes for which prototypes 
may be entered duty-free under HTSUS subheading 9817.85.01. 


CBP RESPONSE: 


CBP finds that this is unnecessary. Section headings and titles are 
nothing more than reference guides and cannot limit or restrict the 
plain meaning of the regulatory text itself. In accordance with the 
PDTA, § 10.91(b)(1) fully addresses the purposes for which proto- 
type articles may be entered duty-free under HTSUS subheading 
9817.85.01. 


COMMENT: 


It is observed that proposed § 10.91 inadvertently omits a para- 
graph (d), although it does contain paragraphs (e) and (f). 

CBP RESPONSE: 

While this observation is correct, CBP is adding a paragraph (d) in 
the final rule. The new paragraph (d) describes the obligations of an 
importer of a prototype to CBP regarding a used prototype if the 
used prototype is not sold. Because a paragraph (d) is added, para- 
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graphs (e) and (f) in proposed rule § 10.91 may retain their respec- 
tive designations. However, because the proposed rule incorrectly 
cross-referenced paragraph (d) in § 10.91(b)(2)Gi) and § 10.91(c)(3), 
these cross-references are corrected in the final rule. 


COMMENT: 


Proposed § 10.91(a) should provide that goods entered as proto- 
types under HTSUS subheading 9817.85.01 may be exported or 
scrapped prior to being used for the required purposes. 


CBP RESPONSE: 


CBP disagrees. One of the purposes of the PDTA was to encourage 
the trade to do its testing and research in the United States without 
having to pay duty. Accordingly, CBP believes that goods that benefit 
under the PDTA must be used for testing and research. Proposed 
§ 10.91(d) reflects this. 


COMMENT: 


Proposed § 10.91(a)(1) should include specific guidelines for the 
preparation of the CF 7501 (now CBP Form 7501) when an importer 
is entering prototypes under HTSUS subheading 9817.8501. In par- 
ticular, no other HTSUS subheading should be required on the CBP 
Form 7501. 


CBP RESPONSE: 


CBP disagrees that this regulation needs to include specific guide- 
lines. The statistical note to Chapter 98, HTSUS, provides sufficient 
guidance. In addition, operational instructions will be issued cover- 
ing all aspects of the preparation of the CBP Form 7501 for articles 
sought to be entered, duty-free, as prototypes under HTSUS sub- 
heading 9817.85.01. 


Importer Declaration; Proof of Actual Use; 
Liquidation of Entry 


COMMENT: 


Proposed § 10.91 should include specific requirements regarding 
the certification of the prototypes, such as a statement from the im- 
porter indicating that the material is for testing or evaluation under 
HTSUS subheading 9817.85.01. 


CBP RESPONSE: 


CBP believes that § 10.91(a)(2)() will adequately address this is- 
sue in the context of the importer declaration. 
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COMMENT: 


It is pointed out that proposed § 10.91(a)(2) does not make any 
provision for the liquidation of a prototype entry under HTSUS sub- 
heading 9817.85.01. 


CBP RESPONSE: 


CBP agrees that a time frame for liquidation of a prototype entry 
should be provided, especially in relation to § 10.91(a)(2)(ii), which 
authorizes the port director to request proof of actual use. In this re- 
spect, proposed § 10.91(a)(2)(ii) is amended in this final rule to pro- 
vide that liquidation of the entry will be extended until the re- 
quested proof of actual use is received, or until the three-year period 
from the date of entry allowed for its receipt has expired; and that if 
proof of actual use is requested and not timely received, the entry 
will be liquidated as dutiable under the tariff provision that would 
otherwise apply to the imported article. 


COMMENT: 


It is contended, under proposed § 10.91(a)(2)Gi), that the PDTA 
does not envision permitting the port director to request proof of ac- 
tual use of the articles following their entry under HTSUS subhead- 
ing 9817.85.01, and that CBP should not impose such a requirement. 
It is declared that the life of a prototype may easily span many years 
and that this would be inconsistent with requiring proof of use, 
which must usually be submitted within three years of the date of 
entry. One company asked that it be specifically exempted from any 
requirement to submit proof of actual use of the articles following 
entry. 


CBP RESPONSE: 


CBP believes that it has the discretion to ask for proof of actual 
use under HTSUS subheading 9817.85.01. To be entitled to duty-free 
entry under that HTSUS subheading, the imported articles must 
qualify as prototypes that are to be used exclusively for develop- 
ment, testing, product evaluation or quality control purposes. In this 
latter vein, CBP has a responsibility and an obligation under the 
PDTA to follow up, on occasion, and require post-entry proof of ac- 
tual use as specified in § 10.91(a)(2)(ii), in order to effectively moni- 
tor and ensure the proper employment of this tariff provision for the 
purposes intended. To this end, the port director is accorded the dis- 
cretion to require such proof in those cases where it is believed to be 
warranted. 

In those instances where the port director requests proof of actual 
use, while such proof of use must be given to CBP within three years 
of the date of entry, the prototype may, of course, continue to be used 
thereafter for the purposes enumerated in HTSUS subheading 
9817.85.01. Proposed § 10.91(a)(2)(ii) is modified in this final rule to 
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make this clear. Also, in relation to this, proposed § 10.91(a)(2)(ii)(A) 
is recast in this final rule to provide that the proof of use, if re- 
quested, must include a description of the use that is being and/or 
that has been made of the articles so as to enable the port director to 
confirm that the articles have been entitled to entry as claimed. 


COMMENT: 


Proposed § 10.91(a)(2)(ii) should make clear what type of state- 
ments would be acceptable for the proof or declaration of actual use. 
Also, the statement required in proposed § 10.91(a)(2)(ii)(B) that 
prototype articles not be put to any other use than as specified in 
HTSUS subheading 9817.85.01 seems contradictory in that the ar- 
ticles may be sold for use as scrap, waste, or for recycling under the 


PDTA. 
CBP RESPONSE: 


CBP agrees in part. To further sharpen the focus of this provision, 
proposed § 10.91(a)(2)(ii)(B) is revised in this final rule to reflect 
that the prototype articles may not be put to any other use than as 
specified in HTSUS subheading 9817.85.01 after their entry or with- 
drawal from warehouse for consumption and prior to the completion 
of their use under HTSUS subheading 9817.85.01. Further, a refer- 
ence to paragraphs (c) and (d) is added to § 10.91(a)(2)(ii)(B) in this 


final rule, indicating the permissible dispositions to which the ar- 
ticles may be subject following the completion of their use as pre- 
scribed in HTSUS subheading 9817.85.01. 

As thus revised, CBP finds that § 10.91(a)(2)(Gii)(A)-(C) sets forth 
the information required for the proof (declaration) of actual use 
with ample clarity and detail, and, along these same lines, proposed 
§ 10.91(e)(1) is changed in this final rule to reference those records 
which would be necessary to support the proof of actual use. 


COMMENT: 


Proposed § 10.91(a)(2)(i)(C) provides that a declaration of actual 
use must include a statement that neither the articles nor any parts 
of the articles will be sold, or be incorporated into other products 
that are sold, after the articles have been entered or withdrawn from 
warehouse for consumption and prior to the completion of their use 
as provided in HTSUS subheading 9817.85.01. This paragraph 
seems unnecessary in light of proposed § 10.91(a)(2)(ii)(B), which 
provides that the declaration of actual use must also include a state- 
ment that articles are not to be put to any other use after the articles 
have been entered or withdrawn from warehouse for consumption 
and prior to the completion of their use under HTSUS 9817.95.01. 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


CBP RESPONSE: 


CBP disagrees. The statement required in § 10.91(a)(2)(iiC) rep- 
resents an acknowledgment by the importer that the prototype ar- 
ticles may not be sold after importation and prior to their use as pro- 
totypes under HTSUS subheading 9817.85.01. A sale of the 
prototype articles does not constitute a use of those articles as con- 
templated under § 10.91(a)(2)(i)(B). 


Articles Classifiable as Prototypes under the PDTA 
COMMENT: 


Proposed § 10.91(b)(1) should be revised essentially to state that 
an article may be presumed to be entitled to duty-free entry as a pro- 
totype under HTSUS subheading 9817.85.01, if the article is other- 
wise eligible for entry under a temporary importation bond (TIB) 
pursuant to HTSUS subheading 9813.00.30 (articles intended solely 
for testing, experimental or review purposes). 


CBP RESPONSE: 


CBP disagrees. Articles that may be entitled to free entry as proto 
types under HTSUS subheading 9817.85.01 are defined in U.S. Note 
6(a) to Subchapter XVII of Chapter 98, HTSUS. This definition is es- 
sentially mirrored in § 10.91(b)(1). Not all articles entitled to entry 
under TIB pursuant to HTSUS subheading 9813.00.30 would neces- 
sarily meet the stated definition for “prototypes,” as required for 
duty-free entry under HTSUS subheading 9817.85.01. 

COMMENT: 

Proposed § 10.91(b)(1) should expressly state that prototypes may 
encompass articles from all industries, and are not restricted to ar- 
ticles of certain industries. 

CBP RESPONSE: 

CBP agrees. The introductory text of proposed § 10.91(b)(1) is 
changed in this final rule to affirm that articles classifiable as proto- 
types under HTSUS subheading 9817.85.01 may encompass articles 


that pertain to any industry as long as such articles meet the re- 
quirements set forth in § 10.91(b)(1)G) and (b)(1)Gi). 


COMMENT: 


The definition of prototypes should be revised to show that certain 
motor vehicles and parts of motor vehicles would qualify as “origi 
nal” articles under proposed § 10.91(b)(1). Additionally, concerning 
proposed § 10.91(b)(1)(i), it is suggested that a definition be added 
for the term “preproduction” to explicitly include research and devel- 
opment efforts expended on prototypes that may never result in com- 





CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 47, NOVEMBER 17, 2004 


mercial production; and that the phrase “development, testing, prod- 
uct evaluation or quality control” be further defined to include, 
among other things, “manufacturing of the imported [prototype] ar- 
ticles with any foreign or domestic materials, and further process- 


ing.” 
CBP RESPONSE: 


CBP is of the opinion that the definition of prototypes in U.S. Note 
6(a) to Subchapter XVII, Chapter 98, HTSUS, as adopted in 
§ 10.91(b)(1)G) and (b)(1)Gi), should not be further expanded within 
the framework of this rulemaking. In this regard, whether given 
merchandise or particular activities or operations would fall within 
the scope of the definition for prototypes under the PDTA would 
more suitably be determined on a case-by-case basis as the need 
arises, taking into account the precise facts and circumstances of 
ach case, through the administrative ruling process in accordance 
with the requirements of part 177, CBP Regulations (19 CFR part 
177). 


COMMENT: 


In proposed § 10.91(b)(2)(i), the importation of prototypes is lim- 
ited to noncommercial quantities based on industry practice. The ex- 
act limits on the numbers of prototypes that may be imported should 
be included in the regulation. 


CBP RESPONSE: 


CBP disagrees. It is not possible to establish rigid limitations on 
the numbers of prototypes that may be entered under HTSUS sub- 
heading 9817.85.01, in view of the multifarious industries poten- 
tially affected and the myriad purposes among those industries for 
which prototypes might be used in testing, evaluation, product de- 
velopment or quality control. In certain cases, an entry may be re- 
jected if CBP should conclude that an importer seeks to enter a com- 
modity under HTSUS subheading 9817.85.01 in numbers that are 
considered to be excessive in light of the purposes intended and 
based on the practice of the specific industry involved. 


COMMENT: 


Proposed § 10.91(b)(2)(ii) should be revised to provide that the 
general restriction on the sale of prototypes or parts of prototypes af- 
ter their importation into the United States does not apply to sales 
for export. It is stated that the same principle applies in the case of 
temporary importations under bond (TIBs). 


CBP RESPONSE: 


CBP believes that it is sufficient in the context of this rulemaking 
to generally restate the prohibition imposed in U.S. Note 6(b)(ii) to 
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Subchapter XVII, Chapter 98, HTSUS, on the sale of prototypes or 
parts of prototypes into the commerce of the United States after 
their importation into the United States, including their incorpora- 
tion into other products that are sold. The prohibition on the sale of 
prototypes or parts of prototypes does not apply to sales for export. 

Analogously, the TIB provisions and attendant regulations are 
to the same effect. Specifically, articles entitled to entry under TIB 
may not be imported for sale or for sale on approval (U.S. Note l(a) 
to Subchapter XIII, Chapter 98, HTSUS); and the implementing 
CBP Regulations for TIBs merely reiterate this requirement 
§ 10.31(a)(3)Gii1), CBP Regulations (19 CFR 10.31(a)(3)Gii))) 


COMMENT: 


Clarification is sought as to proposed § 10.91(b)(2)(iii) (“Articles 
excluded from being prototypes”), which excludes articles from being 
classified as prototypes if they are subject to quantitative restric- 
tions, antidumping orders or countervailing duties. It is asked 
whether this provision would exclude all textile and apparel prod- 
ucts, as opposed to those that are in fact subject to quantitative re- 
strictions at the time of entry. 


CBP RESPONSE: 


Based upon U.S. Note 6(c) to Subchapter XVII of Chapter 98, 
HTSUS, articles that are in fact subject at the time of entry to quan- 
titative restrictions, antidumping orders or countervailing duty or- 
ders are precluded from being classifiable as prototypes entitled to 
free entry under HTSUS subheading 9817.85.01. Proposed 
§ 10.91(b)(2)(iii), entitled, “Articles excluded from being prototypes,” 
is revised in this final rule to make this clear, and, furthermore, for 
purposes of editorial integrity, the provision is redesignated in this 
final rule as § 10.91(b)(2)(iv). Also, the introductory text of proposed 
§ 10.91(b)(2) is revised in this final rule to add a reference to U.S 
Note 6(c). 


Sale of Prototypes Following Use; Alternative Dispositions 


COMMENT: 


It is asserted, in connection with proposed § 10.91(c), that articles 
imported as prototypes under HTSUS subheading 9817.85.01 do not 
have to be sold as scrap, waste or for recycling; that such articles 
may instead be exported, destroyed, donated to charity, otherwise 
given away to another party, or be retained and/or put to any other 
use by the importer. It is suggested that § 10.91 should make refer- 
ence to these possible alternative dispositions of the articles, and 
state that such alternative dispositions of the used prototype articles 
need not be reported to CBP. 
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CBP RESPONSE: 


CBP agrees. Except for sale, section 1434(b) of the PDTA is not 
concerned with any other disposition of the prototypes following 
their use pursuant to HTSUS subheading 9817.85.01. Hence, other 
than sale to the extent authorized under section 1434(b), no other 
disposition of the used prototype articles need be reported to CBP. A 
paragraph (d) is added to proposed § 10.91 in this final rule to ad- 


dress this issue. 
COMMENT: 


With respect to proposed § 10.91(c), the regulation should set out 
a comprehensive definition of recycling 


CBP RESPONSE: 


CBP has determined, as with the definition for prototypes dis- 
cussed previously, that the meaning of recycling for purposes of the 
PDTA would more aptly be elucidated on a case-by-case basis 
through the administrative ruling process pursuant to part 177, 
CBP Regulations (19 CFR part 177). The concept of recycling may 
have different meanings depending upon the merchandise concerned 
or the particular industry involved. 


COMMENT: 

Under proposed § 10.91(c)(1), the provision that the used proto- 
types or parts may be sold as scrap, waste, or for recycling upon pay- 
ment of applicable duty appears to erroneously imply that duty must 
be paid before the articles may be sold. 


CBP RESPONSE: 


To avoid this misperception, proposed § 10.91(c)(1) is revised in 
this final rule to make clear that duty is payable after the sale of the 
used prototypes or their parts. Furthermore, in § 10.91(c)(1), a refer- 
ence is added in this final rule to § 10.91(c)(3), which sets forth the 
timing and the manner in which the applicable duty must be paid. 


COMMENT: 


Proposed § 10.91(c)(2) should not require the submission of a no- 
tice of sale if the used prototype that is sold as scrap, waste, or for 
recycling is not subject to any duty. 


CBP RESPONSE: 


CBP disagrees. The report of sale under § 10.91(c)(2) is needed so 
that CBP may readily confirm that the used prototype material has 
been sold as scrap, waste, or for recycling, as authorized under the 
PDTA, and that the importer is correct in concluding that the scrap, 
waste or recycled material that is sold is duty-free 
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For editorial consistency, the last sentence of proposed 
§ 10.91(c)(2) is recast in this final rule to advise that the notice of 
sale, if applicable, should not be submitted to CBP prior to the sub- 
mission of proof of actual use, in the event that such proof should be 
requested by the port director; likewise, the reference to paragraph 
(c)(1) in the last sentence of proposed § 10.91(c)(2) is changed in this 
final rule to paragraph (a)(2)(ii). 


COMMENT: 


Proposed § 10.91(c)(2) and (c)(3) should be amended to allow the 
notice of sale to be filed quarterly, instead of within 10 business days 
of each sale. A requirement that a separate notice of sale be filed for 
each prototype or part of a prototype that is scrapped or recycled and 
subsequently sold would impose an undue burden on the importer. 
At the same time, lengthening the reporting period would have no 
appreciable impact on customs revenue since most scrap, waste and 
recycled materials are duty-free. 


CBP RESPONSE: 


CBP agrees. Paragraphs (c)(2) and (c)(3) of proposed § 10.91 are 
changed in this final rule to permit an importer to file a blanket no- 
tice of sale covering all sales of prototypes and parts that occur dur- 
ing a quarterly (3-month) calendar period. This blanket notice must 
be filed within 10 business days following the end of the related 
quarterly calendar period in which the sale(s) occurred. 


COMMENT: 


A question is posed as to whether the notice of sale in proposed 
§ 10.91(c)(3) constitutes a new entry, an amended entry, or a volun- 
tary disclosure. 


CBP RESPONSE: 


The notice of sale is neither an import entry, nor is it a voluntary 
disclosure. The notice of sale is basically the required report that is 
made to CBP regarding those prototypes and parts of prototypes 
that are sold as scrap, waste, or for recycling following their use un- 
der HTSUS subheading 9817.85.01. The employment of an import 
entry form (a CBP Form 7501), modified as appropriate, as provided 
in § 10.91(c\(3), is simply a convenient administrative means for 
making the required report of sale to CBP. 


COMMENT: 


It is asked, regarding proposed § 10.91(c)(3)(1), whether the de- 
scription requested by CBP of the condition of a prototype following 
its use for the purposes specified in HTSUS subheading 9817.85.01 
relates to an article immediately following its use as a prototype or 
the article after it has been scrapped (i.e., crushed and shredded). 
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CBP RESPONSE: 


CBP is interested in any damage, degradation or deterioration to 
the prototype articles resulting from their use for the specified pur- 
poses and resulting from any other cause before their sale as scrap, 
waste or for recycling. Proposed § 10.91(c)(3)(i) is thus clarified in 
this final rule. Also, a corresponding change is made to proposed 
§ 10.91(e)(2) in this final rule pertaining to the valuation of the used 
prototypes or their parts for purposes of proper duty assessment. 


Entry Bond; Liquidated Damages for 
Failure to Report Sale/Pay Duty 


COMMENT: 


Under proposed § 10.91(c)(4), the failure to file a notice of sale or 
to deposit appropriate duty following the sale of a used prototype as 
scrap, waste, or for recycling constitutes a breach of the importer’s 
entry bond that will result in the assessment of liquidated damages 
under the bond. The question is presented as to what action CBP 
would take, for example, assuming the applicability of 19 U.S.C. 
1504(b), should the import entry of a prototype article be liquidated 
by operation of law (4 years from the date of entry), with the under- 
lying import bond being cancelled, before the used prototype article 
is sold as scrap, waste, or for recycling. 


CBP RESPONSE: 


CBP has decided to delete proposed § 10.91(c)(4) in this final rule. 
The import entry bond referred to in proposed § 10.91(c)(4) covers 
the performance of those conditions (19 CFR 113.62(h)) that are as- 
sociated with the duty-free entry of a prototype as defined in the 
PDTA that is to be used exclusively under HTSUS subheading 
9817.85.01. As such, the duty-free entry of the prototype under 
HTSUS subheading 9817.85.01 is not concerned with or conditioned 
upon any liability for duty that might thereafter accrue pursuant to 
section 1434(b) of the PDTA due to the subsequent sale of the proto- 
type as scrap, waste, or for recycling. In sum, the payment of appli- 
-able duty on scrap, waste or recycled material under the PDTA is 
an entirely separate and distinct transaction that is not subsumed 
within the duty-free entry of the prototype article. 

Consequently, since duty to the extent payable on scrap, waste, or 
recycled material that is sold under section 1434(b) of the PDTA 
would not be assessed or collected under the import entry for the 
prototype, liquidated damages under the associated import entry 
bond would not apply with respect to such a sale. 
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Recordkeeping Requirements 
COMMENT: 


In proposed § 10.91(e)(1), the record retention period for docu- 
ments supporting the notice of sale of a used prototype as scrap, 
waste or for recycling should be five years from the date of the entry 
of the prototype article under HTSUS subheading 9817.85.01. 


CBP RESPONSE: 


CBP disagrees. As explained above, the possible sale of the used 
prototype as scrap, waste, or recycled material is not related to the 
entry of the prototype under HTSUS subheading 9817.85.01. Should 
a sale of the used prototype as scrap, waste, or for recycling in fact 
occur, § 10.91(e)(1) mandates that records supporting the notice of 
sale be retained for five years from the date of filing the notice of 
sale in complete and proper form under § 10.91(c)(3). This is gov- 
erned by § 163.4(a), CBP Regulations (19 CFR 163.4), which is refer 
enced in § 10.91(e)(1). 


COMMENT: 
Proposed § 10.91(e)(2) should make clear that the market value of 


any prototypes sold as scrap, waste, or for recycling will be based 
upon their selling price. 


CBP RESPONSE: 


Section 10.91(e)(2) already makes this amply clear. 


Conversion of TIB Entry to Duty-Free Prototype Entry 
COMMENT: 


Proposed § 10.91(f) should be expanded to permit temporary im- 
portation bond (TIB) entries under HTSUS subheading 9813.00.05 
to be converted to duty-free entries under HTSUS subheading 
9817.85.01. 


CBP RESPONSE: 


CBP disagrees. Section 1435(2) of the PDTA expressly allows only 
TIB entries under HTSUS subheading 9813.00.30 to be converted to 
duty-free entries under HTSUS subheading 9817.85.01, if those TIB 
entries otherwise qualify for such conversion. 


Conclusion 


In view of the foregoing, and following careful consideration of the 
comments received and further review of the matter, CBP has con 
cluded that the proposed regulations with the modifications dis- 
cussed above should be adopted as a final rule. 
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REGULATORY FLEXIBILITY ACT AND 
EXECUTIVE ORDER 12866 


This final rule amends the CBP Regulations to implement the 
terms and requirements of the PDTA, which went into effect on No- 
vember 9, 2000. These regulations benefit the public by allowing the 
duty-free importation of prototypes that are to be used exclusively 
for development, testing, product evaluation or quality control pur- 
poses, thereby promoting such activities in the United States, rather 
than overseas. Accordingly, pursuant to the provisions of the Regula- 
tory Flexibility Act (5 U.S.C. 601 et seq.), it is certified that these 
regulations will not have a significant economic impact on a substan- 
tial number of small entities. Nor do these regulations meet the cri- 
teria for a “significant regulatory action” as specified in E.O. 12866. 


PAPERWORK REDUCTION ACT 


The collections of information encompassed within this final rule 
document have previously been reviewed and approved by the Office 
of Management and Budget (OMB) in accordance with the Paper- 
work Reduction Act of 1995 (44 U.S.C. 3507) and assigned OMB 
Control Numbers 1651-0032 (Importers of merchandise subject to 
actual use provisions); and 1651—0038 (Proof of use for duty rates de- 
pendent on actual use). These collections encompass a claim for 
duty-free entry for prototype articles imported for use exclusively for 
development, testing, product evaluation or quality control purposes. 
This final rule does not present any material change to the existing 
approved information collections. 

An agency may not conduct or sponsor, and a person is not re- 
quired to respond to, a collection of information unless the collection 
of information displays a valid control number assigned by OMB. 

Part 178, CBP Regulations (19 CFR part 178), containing the list 
of approved information collections, is revised to make reference to 
the new § 10.91. 


SIGNING AUTHORITY 


This regulation is being issued in accordance with 19 CFR 
0.1(a)(1). 


LIST OF SUBJECTS 
19 CFR PART 10 


Customs duties and inspection, Imports, Preference programs, Re- 
porting and recordkeeping requirements, Shipments. 
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19 CFR PART 178 

Administrative practice and procedure, Collections of information, 
Imports, Paperwork requirements, Reporting and recordkeeping re- 
quirements. 


AMENDMENTS TO THE REGULATIONS 


Parts 10 and 178, CBP Regulations (19 CFR parts 10 and 178), are 
amended as set forth below. 


PART 10 - ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority citation for part 10 continues to read as 
follows, and the specific sectional authority for § 10.91 is added in 
appropriate numerical order to read as follows: 


AUTHORITY: 19 U.S.C. 66, 1202 (General Note 23, Harmonized 
Tariff Schedule of the United States (HTSUS)), 1321, 1481, 1484, 
1498, 1508, 1623, 1624, 3314; 


10.91 also issued under Pub. L. 106—476 (114 Stat. 2101), sections 
1434, 1435; 


2. Part 10 is amended by adding after § 10.90 a new center head- 
ing entitled “Prototypes” followed by a new § 10.91 to read as fol- 
lows: 


Prototypes 


§ 10.91 Prototypes used exclusively for product development 
and testing. 
(a) Duty-free entry; declaration of use; extension of liquidation. 
(1) Entry or withdrawal for consumption. Articles defined as 
“prototypes” and meeting the other requirements prescribed in para- 
graph (b) of this section may be entered or withdrawn from ware- 
house for consumption, duty-free, under subheading 9817.85.01, 
Harmonized Tariff Schedule of the United States (HTSUS), on CBP 
Form 7501 or an electronic equivalent. A separate entry or with- 
drawal must be made for a qualifying prototype article each time the 
article is imported/reimported to the United States. 
(2) Importer declaration. (i) Entry accepted as declaration. En- 
try or withdrawal from warehouse for consumption under HTSUS 
subheading 9817.85.01 may be accepted by the port director as an ef- 
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fective declaration that the articles will be used solely for the pur- 
poses stated in the subheading. 

(ii) Proof (Declaration) of Actual Use. If it is believed the cir- 
cumstances so warrant, the port director may request the submis- 
sion of proof of actual use, executed and dated by the importer. The 
title of the party executing the proof of actual use must be set forth. 
If proof of actual use is requested, the importer must provide it 
within three years after the date the article is entered or withdrawn 
from warehouse for consumption. Liquidation of the related entry 
may be extended until the requested proof or declaration of actual 
use is received or until the three-year period from the date of entry 
allowed for the receipt of such proof has expired. While requested 
proof of use must be given to CBP within three years of the date of 
entry, the prototype may continue to be used thereafter for the pur- 
poses enumerated in HTSUS subheading 9817.85.01. If requested 
proof of use is not timely received, the entry will be liquidated as du- 
tiable under the tariff provision that would otherwise apply to the 
imported article. While there is no particular form for this declara- 
tion, it may either be submitted in writing, or electronically as au- 
thorized by CBP, and must include the following: 

(A) A description of the use that is being and/or that has 
been made of the articles set forth in sufficient detail so as to enable 
the port director to determine whether the articles have been en- 
titled to entry as claimed; 

(B) Astatement that the articles have not and are not to be 
put to any other use after the articles have been entered or with- 
drawn from warehouse for consumption and prior to the completion 
of their use under HTSUS 9817.85.01 (also see paragraphs (c) and 
(d) of this section concerning the disposition(s) to which the articles 
may be put following their use under HTSUS subheading 
9817.85.01); and 

(C) Astatement that the articles or any parts of the articles 
have not been and are not intended to be sold, or incorporated into 
other products that are sold, after the articles have been entered or 
withdrawn from warehouse for consumption and prior to the comple- 
tion of their use as provided in HTSUS subheading 9817.85.01 (see 
paragraph (b)(2)(ii) of this section). 

(b) Articles classifiable as prototypes. (1) Prototypes defined. In 
accordance with U.S. Note 6(a) to Subchapter XVII of Chapter 98, 
HTSUS, applicable to subheading 9817.85.01, the term “prototypes” 
means originals or models of articles pertaining to any industry that: 

(i) Are either in the preproduction, production or postproduc- 
tion stage and are to be used exclusively for development, testing, 
product evaluation, or quality control purposes (not including auto- 
mobile racing for purse, prize or commercial competition); and 
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(ii) In the case of originals or models of articles that are either 
in the production or postproduction stage, are associated with a de- 
sign change from current production (including a refinement, ad- 
vancement, improvement, development or quality control in either 
the product itself or the means of producing the product). 

(2) Additional requirements. In accordance with U.S. Note 6(b) 
and (c) to Subchapter XVII of Chapter 98, HTSUS, applicable to sub- 
heading 9817.85.01, the following additional restrictions apply to ar- 
ticles that may be classified as prototypes 

(i) Importations limited. Prototypes may be imported pursu- 
ant to this section only in limited noncommercial quantities in accor- 
dance with industry practice. 

(ii) Sale prohibited after entry and prior to use. Prototypes or 
parts of prototypes may not be sold, or be incorporated into other 
products that are sold into the commerce of the United States, after 
the prototypes have been entered or withdrawn from warehouse for 
consumption under HTSUS subheading 9817.85.01, except that, af- 
ter having been used for the purposes for which they were entered or 
withdrawn from warehouse under HTSUS subheading 9817.85.01, 
such prototypes or any part(s) of the prototypes may be sold as scrap, 
waste, or for recycling, as prescribed in paragraph (c) of this section. 

(iii) Articles subject to laws of another agency. Articles that 
are subject to licensing requirements, or that must comply with 
laws, rules or regulations administered by an agency other than 
CBP before being imported, may be entered as prototypes pursuant 
to this section if they meet all applicable provisions of law and other- 
wise meet the definition of prototypes in paragraph (b)(1) of this sec- 
tion. 

(iv) Articles excluded from being prototypes. Articles that are 
in fact subject at the time of entry to quantitative restrictions, anti 
dumping orders or countervailing duty orders are excluded from be- 
ing classified as prototypes under this section. 

(c) Sale of prototype following use. (1) Sale. Prototypes or any 
part(s) of prototypes, after having been used for the purposes for 
which they were entered or withdrawn under HTSUS subheading 
9817.85.01, may only be sold as scrap, waste, or for recycling. This 
includes a prototype or any part thereof that is incorporated into an- 
other product, as scrap, waste, or recycled material. If sold as scrap, 
waste, or for recycling, applicable duty must be paid on the proto- 
types or parts as provided in paragraph (c)(3) of this section, at the 
rate of duty in effect for such scrap, waste, or recycled materials at 
the time the prototypes were entered or withdrawn for consumption. 

(2) Notice of sale required. If, after a prototype has been used for 
the purposes contemplated in HTSUS subheading 9817.85.01, the 
prototype or any part(s) of the prototype (including a prototype or 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 47, NOVEMBER 17, 2004 


any part that is incorporated into another product) is sold as scrap, 
waste, or for recycling, the importer must provide notice of such sale 
to the port director where the entry or withdrawal of the prototype 
was made. A notice, in the manner authorized in paragraph (c)(3) of 
this section, must be submitted in connection with the sale, whether 
or not duty is payable. The notice should not be submitted prior to 
the submission of proof of actual use, should such proof of actual use 
be requested by the port director (see paragraph (a)(2)(ii) of this sec- 
tion). 

(3) Form and content of notice; tender of duty. While no particular 
form is required for the notice of sale, a consumption entry (CBP 
Form 7501), appropriately modified, or an electronic equivalent as 
authorized by CBP, may be used for this purpose. The notice may be 
a blanket notice covering all those sales described in paragraph 
(c)(2) of this section that occur over a quarterly (3-month) calendar 
period. Such notice must be filed within 10 business days of the end 
of the related quarterly period in which the sale(s) occurred. If an ar- 
ticle sold is dutiable, the payment of any duty due must be for- 
warded together with the notice (see paragraph (c)(1) of this section). 
If the notice is filed electronically, payment of any duty owed will be 
handled through the Automated Clearinghouse (see § 24.25 of this 
chapter). The notice of sale must be executed by the importer, or 
other person having knowledge of the facts surrounding the sale, 
and must include the following: 

(i) The identity of the prototype; the consumption entry num- 
ber under which it was imported; a copy of the declaration of actual 
use, if proof of actual use was requested under paragraph (a)(2)(ii) of 
this section; and a detailed description of the condition of the proto- 
type following use for the intended permissible purposes, including 
any damage, degradation or deterioration to the article resulting 
from such use and/or otherwise resulting to the article from any 


other cause prior to its sale for scrap, waste, or recycling; 


(ii) The name and address of the party to whom the article 
was sold, and (if known) the use to which the party intends to put 
the article; 

(ii) The HTSUS subheading number for scrap, waste, or re- 
cycled material, as applicable, claimed in connection with the sale of 
the prototype, together with the corresponding rate of duty in effect 
at the time the prototype was originally imported for consumption; 

(iv) The value of the prototype article (if dutiable and the duty 
owed is based upon value) (see paragraph (e)(2) of this section); and 

(v) The title of the party executing the declaration and the 
date of execution. 
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(d) Prototypes not sold following use. As to those prototypes or 
parts of prototypes that, after having been used as prescribed under 
HTSUS subheading 9817.85.01, are disposed of otherwise than by 
sale (see paragraph (c)(1) of this section), there is no requirement 
that the importer notify CBP of any such alternative disposition. Nor 
are there any dutiable consequences that ensue from any disposition 
of the merchandise after the merchandise’s use under HTSUS sub- 
heading 9817.85.01 other than sale to the extent authorized under 
paragraph (c)(1) of this section. 

(e) Recordkeeping; retention and production. (1) Recordkeeping. 
The importer must be prepared to submit to the CBP officer, if re- 
quested, any information, including any supporting documents, re- 
ports and records, as was necessary for the preparation of the decla- 
ration of use, if the declaration of use was requested under 
paragraph (a)(2)(ii) of this section, and the notice of sale, if appli- 
cable under paragraph (c)(3) of this section. The notices, together 
with any related supporting evidence, may be subject to such verifi- 
cation as the port director reasonably deems necessary. Supporting 
documentary evidence must be made available to the CBP officer, 
upon request, for a period of five years (see § 163.4(a) of this chap- 
ter) from the date of filing in complete and proper form, the declara- 
tion of use, if requested, and, if applicable, the notice of sale. The 
supporting records must be made available to the CBP officer upon 
request in accordance with § 163.6 of this chapter. 

(i) Documents supporting the proof (declaration) of actual use 
must: 

(A) Establish that the identity and description of the proto- 
type article is the same article that the consumption entry was made 
for under subheading 9817.85.01, HTSUS; and 

(B) Describe the circumstances of the use of the article; the 


operations, testing, review, manipulation, experimentation, and/or 
other exercises that are being and/or that have been conducted in 
connection with the prototype; and the location, such as the plant or 


production facility, where these activities occurred, sufficient to dem- 
onstrate that the purposes enumerated in HTSUS subheading 
9817.85.01 are taking and/or have actually taken place. 
(ii) Documents supporting the notice of sale must establish 

that: 

(A) The identity of the prototype sold is the same article for 
which a consumption entry was made under subheading 9817.85.01 
HTSUS when it was imported, and that the article was in the condi- 
tion described in the notice of sale; 

(B) The article was sold to the party identified in the notice 
of sale; 
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(C) The HTSUS subheading number for scrap, waste, or re- 
cycled material, as applicable, claimed in connection with the sale of 
the prototype is accurate; 

(D) The date that the prototype was originally imported for 
consumption, and the corresponding rate of duty in effect at the time 
for the applicable HTSUS subheading; and 

(E) The value of the prototype article (if dutiable and the 
duty owed is based upon value) (see paragraph (e)(2) of this section) 
as claimed in the notice of sale is accurate. 

(2) Relevant value for used prototype or parts sold. For purposes 
of this section, with respect to any duty owed on prototypes or parts 
of prototypes that are sold as scrap, or waste, or for recycling, where 
the duty owed is based upon value, the relevant value is the market 
value of the prototypes or parts, based upon their character and con- 
dition following use for the purposes prescribed in HTSUS subhead- 
ing 9817.85.01. The relevant value should take into consideration 
any damage, degradation or deterioration to the prototypes or parts 
resulting from their use as a prototype and/or otherwise resulting to 
the articles from any other cause prior to their sale as scrap, waste, 
or for recycling. The market value will generally be measured by the 
selling price. Should a prototype or part of a prototype become a 
component of another product that is sold as scrap, waste, or re- 
cycled material, the relevant market value would be that portion of 
the selling price attributable to the component (prototype or part) as 
provided in this paragraph. 

(f) Articles admitted under TIB. (1) Duty-free entry available. 
Under the procedure presented in paragraph (f)(2) of this section, an 
entry of an article made under a temporary importation bond (TIB) 
solely for testing, experimental or review purposes under HTSUS 
subheading 9813.00.30 may be converted into a duty-free entry un- 
der HTSUS subheading 9817.85.01, if the following conditions exist: 

(i) The article meets the definition for “prototypes” in para- 
graph (b) of this section (U.S. Note 6(a) to Subchapter XVII, Chapter 
98, HTSUS); and 

Gi) The TIB entry for the article was in effect and had not 
been closed, and the TIB period for the article had not expired, as of 
November 9, 2000. 


(2) Procedure for converting TIB entry to duty-free entry. (i) Im- 
porter request. The importer must submit a written request, or an 
electronic equivalent as authorized by CBP, that a TIB entry made 
under HTSUS subheading 9813.00.30, which was in effect and had 
not been closed, and for which the TIB period had not expired, as of 
November 9, 2000, be converted instead into a duty-free consump- 
tion entry under HTSUS subheading 9817.85.01. 
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(ii) Action by CBP. CBP will convert the TIB entry under 
HTSUS subheading 9813.00.30 to a duty-free entry under HTSUS 
subheading 9817.85.01, provided that the port director is satisfied 
that the conditions set forth in paragraphs (f)(1)(i) and (f)(1)(ii) of 
this section have been met. When the TIB entry is converted, the 
bond will be cancelled and the entry closed. Once the conversion is 
complete, the port director will provide a courtesy acknowledgment 
to this effect to the importer in writing or electronically. 


PART 178 - APPROVAL OF INFORMATION 
COLLECTION REQUIREMENTS 


1. The authority citation for part 178 continues to read as follows: 


AUTHORITY: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 


2. Section 178.2 is amended by adding the following in appropriate 
numerical sequence according to the section number under the col- 
umns indicated: 


§ 178.2 Listing of OMB control numbers. 


19 CFR Section Description OMB Control No. 


§ 10.91 Importers of mer- 1651-0032 and 
chandise subject to 1651-0038 
actual use provisions; 
proof of use for duty 
rates dependent on 
actual use 


ROBERT C. BONNER, 
Commissioner, 
Customs and Border Protection. 
Approved: October 27, 2004 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 


Published in the Federal Register, November 2, 2004 (69 FR 63445)| 
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(CBP Dec. 04-38) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY 
LIST FOR OCTOBER, 2004 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, are 
published for the information and use of Customs officers and others 
concerned pursuant to Part 159, Subpart C, Customs Regulations 
(19 CFR 159, Subpart C). 


Holiday(s): October 13, 2004 
European Union euro 


.240000 

240000 
.240000 
.227400 
.231600 

229800 
.228600 
.241800 
.241800 
.241800 
.241800 
.232000 
.227100 
.239300 
.247800 
.247800 
.247800 
.252000 

251500 
.262700 
.262200 
.263900 
.263900 
.263900 
.278300 
.275800 

272500 
.275900 
.274600 

274600 
.274600 


October 1, 2004. 
October 2, 2004. 
October 3, 2004 
October 4, 2004.. 
October 5 
October 6 
October 7 
October 
October 
October 
October 
October 
October 
October 
October 
October 


$1 

1 

1 

1 

, 2004 ] 
, 2004 1 
, 2004 ] 
8, 2004.. 1 
9, 2004 1 
10, 2004 1 
, 2004 ] 
2, 2004. . 1 
3, 2004... By es : ] 
, 2004... ; ; ; ‘ pias l 
5, 2004 ] 
», 2004. 1 
] 

1 

1 

] 

] 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 


, 2004 
, 2004 
, 2004 
, 2004 
, 2004 
, 2004 
4. 2004 


October 
October 
October £ 
October £ 
October 2: 
October 2: 
October 
October 25, 2004 
October 26, 2004 
October 27, 2004... 
October 28, 2004.. 
October 29, 2004 
October 30, 2004 
October 31, 2004 


I 
I 
I 
I 
r 
r 
I 
I 
I 
I 
I 
October , 2004 
I 
I 
I 
I 
I 
I 
I 
I 
r 
r 
I 


South Korea won 


October 1, 2004.. een mer ; mh ; 0 $0.000870 
October 2, 2004.. ee as , : pensive er 0.000870 
October 3, 2004........ Sa baeice 0.000870 
October 4, 2004. ee aes either 0.000870 





BUREAU OF CUSTOMS AND BORDER PROTECTION ys 


FOREIGN CURRENCIES—Daily rates for Countries not on quarterly 
list for October 2004 (continued): 


South Korea won: (continued): 


October 5, 2004.... Shas 7 ; 0.000870 
Oetoher G, ZOHO. once sieccnccascvvicses . re 0.000867 
October 7, 2004 eats ; ree 0.000869 
October 8, 2004.... sea wae y 0.000870 
October 9, 2004......... ne ae ‘ 0.000870 
October 10, 2004............ ae oe ; ‘ ee 0.000870 
October 11, 2004..... LA ch Dad nae an era a os 0.000870 
October 12, 2004.... Pehle Ae Mr eens 0.000873 
October 13, 2004. eee f tots : 0.000870 
Oetober FA, 2004. oo ciicecccses ce ; ‘ 0.000873 
October 15, 2004........ Ris wis Main tetera Ea ; 0.000873 
October 16, 2004. weet Rate eet tate Hel eek ae 0.000873 
October 17, 2004 Sa aA ae as 0.000873 
October 18, 2004. piace eee 0.000874 
October 19; 2004. «0.6 ss ccceus Se Saree cary : aes 0.000873 
October 20, 2004.............. et nercle neater arse ; 0.000876 
October 21, 2004....... We moka eileen 0.000877 
October 22, 2004..... eer eee aad ; ae 0.000877 
October 23, 2004 Nee aoe ; 0.000877 
October 24. 2064... - 6.2.52. 5 ar are acsa het ae ae ae 0.000877 

OF 

9 

9 


) 
? 


October 25, 2004...... 5t6 ‘ me seats 0.000882 
October 26, 2004 STE a ahaa eee ouvian Siri euae 0.000884 
October 27, 2004...... a acne : Lae 0.000890 
CNC Ae BOO soo ib ois ss cc ds a vdiwtolselnane ; 0.000889 
October 29, 2004 Baer ca erate Ta UE RIA eye at ee aaa 0.000893 
October 30, 2004..... es ape +i Saraeeesraiaere tale 0.000893 
October 31, 2004. ’ - ; tee: . ae 0.000893 


Taiwan N.T. dollar: 


October 1, 2004 ; re : $0.029551 
October 2, 2004. a rat aa ee els aed 0.029551 
CJCLOBIOE Fi AU waco s xcienicc na eueeaes owners wah 0.029551 
October 4, 2004........ : : : Wika Gee 0.029507 
October 5, 2004 Taina k oats ans idan 0.029472 
October 6, 2004......... wadae Napaeetabetes oe sue seats 0.029477 
October 7, 2004...... are sacar ; 0.029477 
October 8, 2004..... Saheeen : : 0.029638 
October 9, 2004....... te eareter > sony 0.029638 
October 10, 2004. ; di he std ePnral or int aeons : 0.029638 
October 11, 2004.. LD avereterats : ; ian 24 0.029638 
CHOROWGR EA, Be eines cw eeudeersesence Bea ar ; ie 0.029503 

3, 2004 Para cnet re 5 Sie 0.029481 
be DU cs ce Sata eereaers : ; 0.029507 


1 
October 1 
October 1 

15 
l 
] 


5, 2004 ware ited itera: 0.029516 
6, 2004 rameter ers re ahs 0.029516 





October 
October 

October 17, 2004 ; 9 Sate < ‘ 0.029516 
October 18, 2004........ ; ’ sani 0.029621 
October 19, 2004..... basa anahoal otene wat nia wae 0.029525 
October 20, 2004 ay ata Rhers salabe's F 0.029577 
October: 21, 2004. ........ ‘ ; oP 0.029603 
October 22, 2004...... eae er eae s : 0.029744 
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FOREIGN CURRENCIES—Daily rates for Countries not on quarterly 
list for October 2004 (continued): 


Taiwan N.T. dollar: (continued) 


24 


Octobe 23, 2004 0.029744 


October 2004. ‘ ; ; ; 0.029744 


2 
October 25, 2004 F é 0.029674 
October 26, 2004 aaah 0.029691 
October 27, 2004 0.029780 
October 28, 2004 0.029882 
October 29, 2004 0.029945 
October 30, 2004 ; . ‘ 0.029945 
October 31, 2004 : 0.029945 


Dated: November 1, 2004 


MARGARET T. BLOM, 
Acting Chief, 
Customs Information Exchange. 


AD 
(CBP Dec. 04-39) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR OCTOBER, 2004 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per 
centum or more from the quarterly rates published in CBP Decision 
04—35 for the following countries. Therefore, as to entries covering 
merchandise exported on the dates listed, whenever it is necessary 
for Customs purposes to convert such currency into currency of the 
United States, conversion shall be at the following rates. 


Holiday(s): October 13, 2004 
South Africa rand 


October 28, 2004 : $0.164609 
October 29, 2004 0.162986 
October 30, 2004 ‘ , 0.162986 
October 31, 2004 0.162986 


Dated: November 1, 2004 


MARGARET T. BLOM, 
Acting Chief, 
Customs Information Exchange. 





U OF CUSTOMS AND BORDER PROTE¢ 


COPYRIGHT, TRADEMARK, AND TRADE NAME 
RECORDATIONS 


(No. 9 2004) 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


SUMMARY: Presented herein are the copyrights, trademarks, and 
trade names recorded with U.S. Customs and Border Protection dur- 
ing the month of September 2004. The last notice was published in 
the CUSTOMS BULLETIN on October 13, 2004 

Corrections or updates may be sent to: Department of Homeland 
Security, U.S. Customs and Border Protection, Office of Regulations 
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint 
Annex, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: George Frederick Mc- 
Cray, Esq., Chief, Intellectual Property Rights Branch, (202) 572- 
8710 


Dated: 27 October 2004 


GEORGE FREDERICK 
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* CUSTOMS AND BORDER PROTECTION 


SENIOR EXECUTIVE SERVICE 
PERFORMANCE REVIEW BOARD 
AGENCY: U.S. Department of Homeland Security, U.S. Customs 
and Border Protection. 
SUMMARY: Pursuant to 5 U.S.C. 4314(c)(4), this notice announces 
the appointment of the members of the U.S. Customs and Border 
Protection Performance Review Board (PRB). The purpose of this 


PRB is to review and make recommendations concerning proposed 


performance appraisals, ratings, bonuses, pay adjustments, and 
other appropriate personnel actions for incumbents of SES positions 
for which the Commissioner, U.S. Customs and Border Protection, is 
the appointing authority. The Board will perform PRB functions for 
other U.S. Department of Homeland Security SES positions if re- 
quested. 


COMPOSITION OF DEPARTMENTAL PRB: The Board shall 
consist of at least three members. In the case of an appraisal of a ca- 
reer appointee, more than half of the members shall consist of career 
appointees. The names and titles of the PRB members are as follows: 

Cresencio S. Arcos, Jr., Director, Office of International Affairs, Of- 
fice of the Secretary, U.S. Department of Homeland Security; 

Marc S. Hollander, Deputy Director, Laboratory Facilities and 
Management, Office of Under Secretary for Science and Technology, 
U.S. Department of Homeland Security; 

Gregory D. Rothwell, Chief Procurement Executive, Office of the 
Under Secretary for Management, U.S. Department of Homeland 
security; 

James A. Williams, Director, US-VISIT Program, Office of the Un- 
der Secretary for Border and Transportation, U.S. Department of 
Homeland Security; 

William R. Yates, Associate Director of Operations, U.S. Citizen- 
ship and Immigration Services; and the following Assistant Commis- 
sioners, U.S. Customs and Border Protection: 

David V. Aguilar, Border Patrol 

Jayson P. Ahern, Field Operations 

Richard L. Balaban, Finance 

William A. Keefer, Internal Affairs 

Michael T. Schmitz, Regulations and Rulings 

Robert M. Smith, Human Resources Management 

E. Keith Thomson, International Affairs. 


EFFECTIVE DATE: Membership is effective on November 3, 2004. 
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FOR FURTHER INFORMATION CONTACT: Mr. Robert M. 
Smith, Assistant Commissioner, Human Resources Management, 
U.S. Customs and Border Protection, 1300 Pennsylvania Avenue, 
NW, Room 2.4—A, Washington, D.C. 20229. Telephone (202) 344— 
1250. 

This notice does not meet the U.S. Customs and Border Protection 
criteria for significant regulations. 


DATED: October 29, 2004 
ROBERT C. BONNER, 
Commissioner, 
Bureau of Customs and Border Protection. 


[Published in the Federal Register, November 3, 2004 (69 FR 64084)| 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, November 2, 2004, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


Sandra L. Bell for MICHAEL T. SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


TR 
REVOCATION OF A RULING LETTER AND REVOCATION 
OF TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF ORTHODONTIC CERVICAL NECK PADS 


AGENCY: Bureau of Customs and Border Protection; Department 
of Homeland Security. 


ACTION: Notice of revocation of a tariff classification ruling letter 


and revocation of treatment relating to the classification of orthodon- 
tic cervical neck pads. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), this notice advises interested parties that Customs 
and Border Protection (CBP) is revoking one ruling letter relating to 
the tariff classification of orthodontic cervical neck pads under the 
Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). CBP is also revoking any treatment previously accorded 
by it to substantially identical merchandise. Notice of the proposed 
action was published on August 25, 2004, in Vol. 38, No. 35, of the 
Customs Bulletin. No comments were received in response to the no- 
tice. 

DATE: This action is effective for merchandise withdrawn from 
warehouse for consumption on or after January 16, 2005. 


FOR FURTHER INFORMATION CONTACT: Kelly Herman, 


Textiles Branch: (202) 572-8713. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI"), became effective. 
Tile VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c\(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)\(1)), as amended by section 623 of Title VI, a notice proposing 
to revoke one ruling letter pertaining to the tariff classification of 
orthodontic cervical neck pads was published in the August 25, 2004, 
Customs Bulletin, Vol. 38, No. 35. No comments were received in re- 
sponse to the notice. 

As stated in the notice of proposed revocation, the notice covered 
any rulings on this merchandise which may exist but have not been 
specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to 
this notice, should have advised CBP during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is re 
voking any treatment previously accorded by CBP to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third 
party, CBP personnel applying a ruling of a third party to importa- 
tions of the same or similar merchandise or the importer’s or CBP’s 
previous interpretation of the HTSUSA. Any person involved in sub- 
stantially identical transactions should have advised CBP during 
the notice period. An importer’s failure to advise CBP of substan- 
tially identical merchandise or of a specific ruling not identified in 
this notice, may raise issues of reasonable care on the part of the im- 
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porter or its agents for importations of merchandise subsequent to 
the effective date of the final decision on this notice. 

In HQ 965623, dated September 25, 2002, CBP ruled that an orth- 
odontic cervical neck pad was classified in subheading 6307.90.9889, 
HTSUSA, which provides for “Other made up articles, including 
dress patterns: Other: Other: Other, Other: Other.” Since the issu- 
ance of that ruling, CBP has reviewed the classification of this item 
and has determined that the cited ruling is in error. We have deter- 
mined that the article is properly classified in subheading 
9021.10.0090, HTSUSA, which provides for “|O|rthopedic or fracture 
appliances, and parts and accessories thereof, Other.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking HQ 965623 and 
revoking or modifying any other ruling not specifically identified, to 
reflect the proper classification of orthodontic cervical neck pads ac- 
cording to the analysis contained in HQ 967116, set forth as an At- 
tachment to this document. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP is revoking any treatment previously accorded by 
CBP to substantially identical merchandise. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


DATED: October 28, 2004 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 


(RII 


DEPARTMENT OF HOMELAND SECURITY. 
EAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967116 
October 28, 2004 
:-CR:TE 967116 KSH 


LA wR 
IFF NO.: 9021.10.0090 


[ 


2 
TAR 


MARIA E. CELIS, ESQ 

NEVILLE PETERSON LLP 

17 State Street, 19th Floor 

New York, NY 10004 

RE: Revocation of Headquarters Ruling Letter (HQ) 965623, dated Septem- 
ber 25, 2002; Classification of cervical neck pads. 

DEAR MS. CELIS: 

This is in response to your letter of April 28, 2004, on behalf of your client, 
Sybron Dental Specialists (Sybron), and its subsidiary Ormco Corporation 
(Ormco), in which you request reconsideration of Headquarters Ruling Let- 
ter (HQ) 965623, issued to your client on September 25, 2002, concerning 
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the classification under the Harmonized Tariff Schedule of the United 
States (HTSUS) of cervical neck pads. The cervical neck pads were classified 
in subheading 6307.90.9889, HTSUS, which provides for “Other made up ar- 
ticles, including dress patterns: Other: Other: Other, Other: Other.” You as- 
sert that the cervical neck pads are specially dedicated for use as cervical 
headgear designed to exert the appropriate amount of tension to prevent 
malocculsion. Since the issuance of that ruling, CBP has reviewed the classi- 
fication of this item and has determined that the cited ruling is in error. 

We note that in HQ 966754, dated December 30, 2003, this office issued 
your client a ruling classifying certain plastic release modules and textile 
high pull straps to be used in conjunction with the cervical neck pads in sub- 
heading 9021.10.0090, HTSUS, which provides for, among other things, 
parts of orthopedic appliances. 

Pursuant to section 625(c)(1), Tariff Trade Act of 1930 (19 U.S.C. 1625(c)), 
as amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), notice of the proposed revocation of HQ 965623 was published 
on August 25, 2004, in Vol. 38, No. 35, of the Customs Bulletin. No comments 
were received in response to the notice. 

FACTS: 

Ormco, is a manufacturer of orthodontic and related dental products, in 
cluding orthodontic headgear systems. When in use on a patient, Ormco’s 
headgear systems are made up of a metal facebow and a Break-Away Re- 
lease Module System. Each of the components are imported a gg The 
facebow’s outer arch hooks into a Break-Away Release Module System, 
which fastens around the user’s neck. The Break-Away Release Module Sys- 
tem consists of a cervical neck pad or a high pull head cap with a spring re- 
lease module and plastic straps attached at each end by means of a plastic 
clasp assembly. The plastic straps attached to each end of the facebow are 
adjustable. Each of the two straps has twelve holes along it. The ends of the 
facebow are inserted into the appropriate holes to exert the appropriate 
amount of tension to treat malocclusion. The cervical neck pads and high 
pull head caps also hold the facebow in place in the patient’s mouth and to- 
gether with the plastic straps, exert the appropriate amount of tension to 
treat the patient. The cervical neck pads measure 7 2" by 1%" and are 
made from textile and foam padding with a nylon band sewn into one side of 
the pad. 

ISSUE: 

Whether the subject cervical neck pads are classifiable as other made up 
articles under subheading 6307.90.9889, HTSUS, or as parts and accesso- 
ries of orthopedic appliances under subheading 9021.10.0090, HTSUS. 

LAW AND ANALYSIS: 

Classification of goods under the HTSUSA is governed by the General 
Rules of Interpretation (GRI). GRI 1 provides that classification shall be de- 
termined according to the terms of the headings of the tariff schedule and 


1 We note that in the prior submission upon which HQ 965623 was based, your client in- 
dicated that the cervical neck pad’s primary function was to provide comfort and support to 
the user’s neck. Your client further stated that while the neck pad does encourage down- 
ward jaw growth, it is not the neck pad in particular that accomplishes this 
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any relative section or chapter notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRI may then be applied. The Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), 
constitute the official interpretation at the international level. While neither 
legally binding nor dispositive, the EN provide a commentary on the scope of 
each heading of the HTSUSA and are generally indicative of the proper in- 
terpretation of the headings. 

Heading 6307, HTSUS, covers other made up articles of textile materials. 
The EN to heading 6307, HTSUSA, indicate that the heading covers made 
up articles of any textile material which are not included more specifically in 
other headings of Section XI or elsewhere in the Nomenclature 

Thus, a determination must be made whether the cervical neck pads are 
included more specifically in the other headings of Section XI or elsewhere 
in the Nomenclature before classifying them in heading 6307, HTSUS. 

Heading 9021, HTSUS, provides for, “orthopedic appliances, including 
crutches, surgical belts and trusses; splints and other fracture appliances; 
artificial parts of the body; hearing aids and other appliances which are 
worn or carried, or implanted in the body, to compensate for a defect or dis- 
ability; parts and accessories thereof.” According to the EN to the heading, 
an article may be classifiable as an orthopedic appliance within heading 
9021 if it either: 


(a) Prevents or corrects bodily deformities; or 


(b) Supports or holds parts of the body following an illness operation 
or injury. 


EN 90.21 states that orthopedic appliances include “|djental appliances for 
correcting deformities of the teeth (braces, rings, etc.).” 
Chapter Note 2(b) states, in pertinent part: “Subject to note 1 above, parts 


and accessories for machines, apparatus, instruments or articles of this 
chapter are to be classified according to the following rules:” 


(b) Other parts and accessories, if suitable for use solely or principally 
vith a particular kind of machine, instrument or apparatus, or with a 
number of machines, instruments or apparatus of the same heading (in- 
cluding a machine, instrument or apparatus of heading 9010, 9013 or 
9031) are to be classified with the machines, instruments or apparatus 
of that kind|.| 

A device may be considered a “part” of an article even though the device is 

not necessary to the operation of the article, provided that once the device is 

installed the article cannot function properly without it. Clipper Belt Lacer 


Co., Inc. v. United States, 14 C.I.T. 146, 738 F.Supp. 528 (1990), affd 923 
F.2d 835 (1991). 

The cervical neck pad is a part of the cervical headgear that, as your client 
States, when combined with the facebow, “providels] a vector force either 
straight backward from the teeth towards the back of the bottom of the 
head, or upward and backward from the teeth towards the crown of the 
head” and “without the neck pad/ Breakway Release Module System, the 
cervical headgear would not effectively correct such malocclusions.” Given 
these facts, the cervical neck pad is a part of appliances of heading 9021, 


HTSUSA. 
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HOLDING: 

HQ 965623, dated September 25, 2002, is hereby revoked. 

The cervical neckpad is classified in subheading 9021.10.0090 HTSUS, 
which provides for “Orthopedic appliances, including crutches, surgical belts 
and trusses; splints and other fracture appliances; artificial parts of the 
body; hearing aids and other appliances which are worn or carried, or im- 
planted in the body, to compensate for a defect or disability; parts and acces 
sories thereof: Orthopedic or fracture appliances, and parts and accessories 
thereof, Other.” The applicable rate of duty is free 

HQ 965623 is hereby revoked. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective sixty days after publication in the Customs Bul 
letin 


Gail A. Hamill for MYLES B. HARMON, 
director, 


Commere ial Rulings Dir 1sion 
a 
19 CFR PART 177 
PROPOSED REVOCATION OF RULING LETTER AND 


REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF TENNIS BALLS 


AGENCY: U.S. Customs and Border Protection (CBP), Department 
of Homeland Security 


ACTION: Notice of proposed revocation of ruling letter, and revoca- 
tion of treatment relating to tariff classification of tennis balls. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that CBP intends to revoke a ruling letter pertain- 
ing to the tariff classification of tennis balls under the Harmonized 
Tariff Schedule of the United States (“HTSUS”). CBP also intends to 
revoke any treatment previously accorded by CBP to substantially 
identical transactions. Comments are invited on the correctness of 
the proposed action. 


DATE: Comments must be received on or before December 17, 2004. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs and Border Protection, Office of Regula- 
tions and Rulings, Attention: Regulations Branch, 1300 Pennsylva- 
nia Avenue, N.W., Washington, D.C. 20229. Comments submitted 
may be inspected at Customs and Border Protection, 799 9th Street, 
N.W., Washington, D.C. during regular business hours. Arrange 
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ments to inspect submitted comments should be made in advance by 
calling Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Neil S. Helfand, 


General Classification Branch, (202) 572—8791. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with customs laws and regulations, the trade com 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community's responsibilities and rights under the customs and re 
lated laws. In addition, both the trade and CBP share responsibility 
in carrying out import requirements. For example, under section 484 
of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer 
of record is responsible for using reasonable care to enter, classify 
and value imported merchandise, and provide any other information 
necessary to enable CBP to properly assess duties, collect accurate 
statistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that CBP in 
tends to revoke a ruling letter pertaining to the classification of ten 
nis balls. Although in this notice CBP is specifically referring to NY 
J82455, this notice covers any rulings on this merchandise which 
may exist but have not been specifically identified. CBP has under 
taken reasonable efforts to search existing data bases for rulings in 
addition to the one identified. No further rulings have been found 
Any party who has received an interpretive ruling or decision (..e., 
ruling letter, internal advice memorandum or decision or protest re 
view decision) on the merchandise subject to this notice should ad 
vise CBP during this notice period. 

Similarly, pursuant to section 625(c)\(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), CBP intends to revoke any treat- 
ment previously accorded by CBP to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 


importer’s reliance on a ruling issued to a third party, CBP person- 
nel applying a ruling of a third party to importations of the same o1 
similar merchandise, or the importer’s or CBP’s previous interpreta 
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tion of the Harmonized Tariff Schedule of the United States. Any 
person involved in substantially identical transactions should advise 
CBP during this notice period. An importer’s failure to advise CBP of 
substantially identical transactions or of a specific ruling not identi- 
fied in this notice, may raise issues of reasonable care on the part of 
the importer or its agents for importations of merchandise subse- 
quent to the effective date of the final notice of this proposed action. 

In NY J82455, dated April 21, 2003, set forth as Attachment A to 
this document, CBP classified tennis balls under subheading 
4016.99.2000, Harmonized Tariff Schedule of the United States An- 
notated (““HTSUSA”), as: “Other articles of vulcanized rubber other 
than hard rubber: Other: Other: Toys for pets.” 

It is now the CBP position that the tennis balls are classified un- 
der subheading 9506.61.0000, HTSUSA, as “Articles and equipment 
for general physical exercise, gymnastics, athletics, other sports (in- 
cluding table-tennis) or outdoor games, not specified or included 
elsewhere in this chapter; swimming pools and wading pools; parts 
and accessories thereof: Balls, other than golf balls and table-tennis 
balls: Lawn-tennis balls.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to revoke NY 
J82455, and any other ruling not specifically identified in order to 
reflect the proper classification of the merchandise pursuant to the 
analysis set forth in proposed HQ 967293, which is set forth as At- 
tachment B to this document. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP intends to revoke any treatment previously accorded 
by CBP to substantially identical transactions. Before taking this ac- 
tion, we will give consideration to any written comments timely re- 
ceived. 


DATED: October 27, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY J82455 
April 21, 2003 
CLA-—2—40:RR:NC:SP:221 J82455 
CATEGORY: Classification 
TARIFF NO.: 4016.99.2000 


Ms. CARI GREGO 

DOLLAR TREE STORES, INC. 
500 Volvo Parkway 
Chesapeake, VA 23320 


RE: The tariff classification of pet toys from China. 


DEAR MS. GREGO: 

In your letter dated March 26, 2003, you requested a classification ruling. 

The submitted sample is identified as item number SKU 132044, pet toys. 
The sample consists of three multicolored tennis balls that are decorated 
with paw prints. In a telephone conversation with this office you stated that 
the pet toy tennis balls are made of natural rubber. 

Your letter of inquiry suggests that the tennis balls (pet toys) would be 
classified under subheading 9506.61.0000. Heading 9506 of the Tariff Sched- 
ules of the United States (HTS) includes, in part, equipment used in physi- 
cal activities that are designed to train, develop or condition the body and 
improve physical fitness. The tennis balls (pet toys) are designed to amuse 
animals in playful activities. They are not considered to be exercise equip- 
ment for physical fitness. Therefore, the tennis balls (pet toys) would not be 
classified in Heading 9506. Articles identifiable as intended exclusively for 
animals, such as “pet toys,” are classifiable in their own appropriate head- 
ing. 

The applicable subheading for the pet toys will be 4016.99.2000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for other 
articles of vulcanized rubber other than hard rubber: Other: Toys for pets. 
The rate of duty will be 4.3 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 


ported. If you have any questions regarding the ruling, contact National Im- 


port Specialist Joan Mazzola at 646-733-3023. 
ROBERT B. SWIERUPSKI, 
Director, 


National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967293 
CLA-2 RR:CR:GC 967293 
CATEGORY: Classification 
TARIFF NO.: 9506.61.0000 
Ms. CARI GREGO 
DOLLAR TREE STORES, INC. 
500 Volvo Parkway 
Chesapeake, VA 23320 
RE: Revocation of J82455; tennis balls 
DEAR Ms. GREGO: 

This is in response to an internal request for the reconsideration of NY 
J82455, dated April 21, 2003, on three multicolored balls under the Harmo- 
nized Tariff Schedule of the United States (HTSUS). This ruling letter sets 
forth the correct classification of the subject merchandise. 

FACTS: 
In describing the subject merchandise, NY J82455 provided as follows: 
The submitted sample is identified as item number SKU 132044, pet 
toys. The sample consists of three multicolored tennis balls that are 


decorated with paw prints. In a telephone conversation with this office 
you stated that the pet toy tennis balls are made of natural rubber. 


ISSUE: 
Whether the three multicolored balls are dog toys under heading 4016, 
HTSUS, or tennis balls under heading 9506, HTSUS? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the HTSUS in accordance with the Gen- 
eral Rules of Interpretation (GRIs). GRI 1 provides that classification shall 
be determined according to the terms of the headings and any relative sec- 
tion or chapter notes and, provided such headings or notes do not otherwise 
require, according to the remaining GRls. 

Additional Rule of Interpretation (ARI) l(a) states that in the absence of 
special language or context which otherwise requires, a tariff classification 
controlled by use (other than actual use) is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of im- 
portation, of goods of that class or kind to which the imported goods belong, 
and the controlling use is the principal use. 

The Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System represent the official interpretation of the tariff at the 
international level. The ENs, although neither dispositive or legally binding, 
facilitate classification by providing a commentary on the scope of each 
heading of the HTSUS, and are generally indicative of the proper interpre- 
tation of these headings. See T.D. 89-80. 
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The HTSUS provisions under consideration are as follows 
4016 Other articles of vulcanized rubber other than hard rubber 
Other: 
4016.99 Other: 


4016.99.20 Toys for pets 


9506 Articles and equipment for general physical exercise, gym 


nastics, athletics, other sports (including table-tennis) or 
outdoor games, not specified or included elsewhere in this 
chapter; swimming pools and wading pools; parts and ac 


cessories thereof: 
Balls, other than golf balls and table-tennis balls: 
9506.61.00 Lawn-tennis balls 


In NY J82455, CBP classified three multicolored balls with paw prints on 
them under subheading 4016.99.20, HTSUS, which provides for “Other ar 
ticles of vulcanized rubber, other than hard rubber: Other: Other: Toys for 
pets.” In that ruling, CBP held that the merchandise, because they are in 
tended for use by pets, cannot be considered equipment for use by human 
beings in physical activities designed to train, develop or condition the body 
and improve physical fitness. As a result, they were not classified under 
heading 9506, HTSUS. 

GRI 3(a) states, in pertinent part, that when goods are prima facie classi 
fiable under two or more headings, the heading which provides the most 
specific description shall be preferred to headings providing a more general 
description. We note initially that heading 4016, HTSUS, is a basket provi 
sion and applies only if the merchandise is not more specifically described 
elsewhere. Therefore, inasmuch as the merchandise at issue is an article of 
rubber that is covered by the heading text of 4016, HTSUS, we must first 
examine any other provision, which, if applicable, would take precedence for 
purposes of classification. 

Heading 9506, HTSUS, applies to articles and equipment for general 
physical exercise, such as for sports and outdoor games. EN 95.06 states in 
pertinent part: 

This heading covers 


(B) Requisites for other sports and outdoor games (other than 
toys presented in sets, or separately, of heading 95.03), e.g.: 


(6) Balls, other than golf balls and table-tennis balls, such as ten- 
nis balls... [Emphasis added] 


Heading 9506, HTSUS, is a principal use provision and, therefore, subject 
to Additional U.S. Rule of Interpretation l(a), HTSUS. In Primal Lite v. 
United States, 15 F. Supp. 2d 915 (CIT 1998); affd 182 F. 3d 1362 (CAFC 
1999), the Court of International Trade addressed ARI l(a), providing that 
the purpose of principal use provisions in the HTSUS is to classify particu- 





4? CUSTOMS BULLETIN AND DECISIONS, VOL, 38, NO. 47, NOVEMBER 17, 2004 


lar merchandise according to the ordinary use of such merchandise, even 
though particular imported goods may be put to some atypical use. There- 
fore, classification under the heading is controlled by the principal use in the 
United States of goods of that class or kind to which the imported goods be- 
long at or immediately prior to the date of the importation. Lenox v. Coll. v 
United States, 20 CIT, Slip Op. 96-30 (February 2, 1996). It is equally im- 
portant to note that we are not examining the actual use of the instant mer- 
chandise in making our determination, but rather examining whether the 
pertinent characteristics of the instant merchandise are substantially simi- 
lar to those of the typical merchandise falling within the class. 

To be classified under heading 9506, HTSUS, the ball at issue would have 
to be part of the class or kind of ball that is considered a “tennis ball.” In de- 
termining the class or kind of goods to which an article belongs, CBP may 
consider a variety of factors including: (1) the general physical characteris- 
tics of the merchandise; (2) the expectation of the ultimate purchaser; (3) the 
channels of trade in which the merchandise moves; (4) the environment of 
sale (accompanying accessories, manner of advertisement and display); and 
(5) the usage of the merchandise. United States v. Carborundum Company, 
63 CCPA 98, C.A.D. 1172, 536 F.2d 373 (1976), cert. denied, 429 U.S. 979. 

Regarding the instant merchandise, the balls are visually identical to rec- 
ognized tennis balls in their shape, size, and the felt material used to cover 
them. Other than the fact that the balls have paw prints on the surface of 
the felt material, there is no obvious indication that they will be marketed 
for use by pets and they are, in fact, dissimilar to any type of recognized pet 
toy. In addition, regardless of the fact that the balls may ultimately be used 
as pet toys, our examination of the available information leads us to con- 
clude that, upon importation, they are of the class or kind of ball that is con- 
sidered a tennis ball. We additionally note that in NY J82455, CBP de- 
scribed the merchandise as “tennis balls,” but did not classify them under 
heading 9506, HTSUS, only because they were intended for use by animals. 
As previously stated, their ultimate use by pets is not determinative for pur- 
poses of classification. 

Finally, CBP has previously classified substantially similar merchandise 
under heading 9506, HTSUS. In NY J89264, dated September 25, 2003, 
CBP determined that the Fetch Tote’ was a “tennis ball” and therefore 
should be classified under subheading 9506.61.00, HTSUS. The Fetch 


m \I 1 ; 
Tote’ consisted of two components, a ball and accompanying belt pouch. 


The ball was non-pressurized and was identical to a tennis ball due to its 
size, shape; and the fact that it was covered in blue and white felt of the 
same configuration as recognized tennis balls; the ball also had the word 
“Chuckit!” printed on it. In addition, the ball was produced by a tennis ball 
manufacturer. Because that ball was seemingly identical to recognized ten- 
nis balls in both appearance and construction, and therefore dissimilar to 
any type of pet toy, CBP determined that classification was proper under 
heading 9506, HTSUS. CBP notes that the merchandise at issue is seem- 
ingly identical to the Fetch Tote’™ 

In view of the foregoing, the merchandise at issue is classified under the 
more specific heading, 9506, HTSUS, and more specifically under subhead- 
ing 9506.61.00, HTSUS, as a tennis ball. 


HOLDING: 
The ball is classified under subheading 9506.61.0000, Harmonized Tariff 
Schedule of the United States Annotated, as, “Articles and equipment for 
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general physical exercise, gymnastics, athletics, other sports (including 
table-tennis) or outdoor games, not specified or included elsewhere in this 
chapter; swimming pools and wading pools; parts and accessories thereof: 
Balls, other than golf balls and table-tennis balls: Lawn-tennis balls.” The 
general, column one rate of duty is Free. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov 
EFFECT ON OTHER RULINGS: 

NY J82455, dated April 21, 2003 is REVOKED. 

MYLES B. HARMON, 
Director. 


ULINS Dit iston 


19 CFR PART 177 


PROPOSED MODIFICATION OF TWO RULING LETTERS 
AND REVOCATION OF TREATMENT RELATING TO 
TARIFF CLASSIFICATION OF PREPARED SLIDES 


AGENCY: U.S. Customs and Border Protection (CBP), Department 
of Homeland Security. 


ACTION: Notice of proposed modification of two ruling letters, and 
revocation of treatment relating to tariff classification of prepared 
slides. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that CBP intends to modify two ruling | 

taining to the tariff classification of prepared slides under the Har- 
monized Tariff Schedule of the United States (“HTSUS”). CBP also 
intends to revoke any treatment previously accorded by CBP to sub- 
stantially identical transactions. Comments are invited on the cor- 
rectness of the proposed action. 


letters per- 


DATE: Comments must be received on or before December 17, 2004. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs and Border Protection, Office of Regula- 
tions and Rulings, Attention: Regulations Branch, 1300 Pennsylva- 
nia Avenue, N.W., Washington, D.C. 20229. Comments submitted 
may be inspected at Customs and Border Protection, 799 9th Street, 
N.W., Washington, D.C. during regular business hours. Arrange- 
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ments to inspect submitted comments should be made in advance by 
calling Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Neil S. Helfand, 


General Classification Branch, (202) 572-8791 


SUPPLEMENTARY INFORMATION: 
Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the customs and re- 
lated laws. In addition, both the trade and CBP share responsibility 
in carrying out import requirements. For example, under section 484 
of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer 
of record is responsible for using reasonable care to enter, classify 
and value imported merchandise, and provide any other information 
necessary to enable CBP to properly assess duties, collect accurate 
statistics and determine whether any other applicable legal require- 
ment is met 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that CBP in- 
tends to modify two ruling letters pertaining to the classification of 
prepared slides. Although in this notice CBP is specifically referring 
to NY J81103 and NY D87557, this notice covers any rulings on this 
merchandise which may exist but have not been specifically identi- 
fied. CBP has undertaken reasonable efforts to search existing data 
bases for rulings in addition to the one identified. No further rulings 
have been found. Any party who has received an interpretive ruling 
or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this 
notice should advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), CBP intends to revoke any treat- 
ment previously accorded by CBP to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, CBP person- 
nel applying a ruling of a third party to importations of the same or 
similar merchandise, or the importer’s or CBP’s previous interpreta- 
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tion of the Harmonized Tariff Schedule of the United States. Any 
person involved in substantially identical transactions should advise 
CBP during this notice period. An importer’s failure to advise CBP of 
substantially identical transactions or of a specific ruling not identi- 
fied in this notice, may raise issues of reasonable care on the part of 
the importer or its agents for importations of merchandise subse- 
quent to the effective date of the final notice of this proposed action. 

In NY J81103, dated February 28, 2003, and NY D87557, dated 
February 29, 1999, set forth as Attachments A and B to this docu- 
ment, respectively, CBP classified prepared slides under subheading 
5402.41.9030, Harmonized Tariff Schedule of the United States An- 
notated (“HTSUSA”), as: “Synthetic filament yarn (other than sew- 
ing thread), not put up for retail sale, including synthetic monofila- 
ment of less than 67 decitex: Other yarn, single, untwisted or with a 
twist not exceeding 50 turns/m: Of nylon or other polyamides: 
Other,” and subheading 9705.00.0090, HTSUSA, as “Collections and 
collectors’ pieces of zoological, botanical, mineralogical, anatomical, 
historical, archeological, paleontological, ethnographic or numis- 
matic interest.” 

It is now the CBP position that the prepared slides are classified 
under subheading 9023.00.0000, HTSUSA, as “Instruments, appara- 
tus and models, designed for demonstrational purposes (for example, 
in education or exhibitions), unsuitable for other uses, and parts and 
accessories thereof.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to modify NY 
J81103 and NY D87557, and any other ruling not specifically identi- 
fied in order to reflect the proper classification of the merchandise 
pursuant to the analysis set forth in proposed HQ 967296 and pro- 
posed HQ 967297, which are set forth as Attachments C and D to 
this document, respectively. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP intends to revoke any treatment previously accorded 
by CBP to substantially identical transactions. Before taking this ac- 
tion, we will give consideration to any written comments timely re- 
ceived. 


DATED: October 29, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 

BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY J81103 
February 28, 2003 
CLA-2-90:RR:NC:MM:114 J81103 
CATEGORY: Classification 
TARIFF NO.: 0511.91.0000; 2501.00.0000; 
3204.12.5000: 3204.13.8000; 3926.90.9810; 
3926.90.9880; 4821.90.2000; 5402.41.9030; 
8506.10.0000; 8524.39.4000; 8539.29.3060; 
9005.80.4040: 9005.90.8000; 9011.20.4000; 
9011.20.8000: 9011.80.0000; 9013.80.2000; 
9503.90.0080; 9705.00.0090 


Mr. DENNIS AHERN 
BOWEN HILL, LTD. 
2032 Nottingham Way 
Hamilton, NJ 08619 


RE: The tariff classification of the Edu Science Die Cast Microscope Lab, 
Deluxe Microscope Set, Die Cast Microscope/Telescope Set, Starter Mi- 
croscope Set, and Two Way Microscope Set made in China 


DEAR MR. AHERN: 

In your letter dated January 16, 2003, you requested a tariff classification 
ruling on the Edu Science Die Cast Microscope Lab, Deluxe Microscope Set, 
Die Cast Microscope/Telescope Set, Starter Microscope Set, and Two Way 
Microscope Set made in China. Samples of the Edu Science Die Cast Micro- 
scope Lab, Deluxe Microscope Set, Die Cast Microscope/Telescope Set, 
Starter Microscope Set, and Two Way Microscope Set were submitted with 
the ruling request. 

The submitted item number 36931 is identified as the Edu Science Die 
Cast Microscope Lab. The submitted Die Cast Microscope Lab consists of a 
microscope with 100 power - 1000 power zoom magnification with light pro- 
jector and die cast body, a micro slicer, four prepared slides, twelve blank 
slides, twelve blank labels, twelve cover glasses, twelve statical slide covers, 
one vial of methylene blue, one vial of eosin, two collecting vials, one stirring 
rod, one petri dish, one scalpel, one needle, one tweezers, one spare bulb, 
two graduated cylinders, two AA batteries, goggles, instruction manual and 
instructional CD. The items will be imported packaged together in a closed 
window display cardboard box ready for retail sale. 

The submitted item number 36938 is identified as the Edu Science Deluxe 
Microscope Set. The submitted Deluxe Microscope Set consists of a micro- 
scope with 100 - 200 power, 300 - 600 power, and 600 - 1200 power zoom 
magnification, two prepared slides, ten blank slides, twelve blank labels, 
twelve cover glasses, twelve statical slide covers, 3 power and 6 power mag- 
nifier, one vial of methylene blue, one vial of eosin, one vial of sodium chlo- 
ride, one vial of shrimp eggs, two collecting vials, one stirring rod, one petri 
dish, one scalpel, one needle, one tweezers, one spatula, one dropper, one 
spare bulb, three graduated cylinders, one micro hatchery, one scissors, one 
micro slicer, two AA batteries, goggles, instruction manual and instructional 
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CD packaged together in a plastic carry case. The microscope features a 
microviewer, projector, drawing device, and microphoto (uses 110 film, not 
included). The st carry Case 1S packed in a cardboard box ready for r 
tail sale 

The submitted item number 36934 is identified as the Edu Science Micro 
scope Starter Kit. The submitted Microscope Starter Kit consists of a plastic 
microscope with 100, 450 and 750 power magnification, two micro slides, six 
blank slides, twelve blank labels, twelve statical slide covers, 3 power and 6 
power magnifier, two collecting vials, one stirring rod, one petri dish, one 
tweezers, one spare bulb, two AA batteries, instruction manual and instruc 
tional CD. The measurement of the eyepiece diameter and the tube-length of 
the plastic microscope do not meet the requirements for classification as a 
microscope. The items will be imported packaged together in a closed win- 
dow display cardboard box ready for retail sale. 

The submitted item number 36937 is identified as the Edu Science Two 
Way Microscope Set. The submitted Edu Science Two Way Microscope Set 


consists of a plastic microscope with 100, 450 and 1200 power magnification, 


six prepared slides, twelve blank slides, twelve blank labels, twelve cover 


glasses, twelve statical slide covers, 3 power and 6 power magnifier, one vial 


ig 
of methylene blue, one vial of eosin, one vial of sodium chloride, one vial of 


shrimp eggs, four collecting vials, one stirring rod, one petri dish, one scal- 


| I i] ) \ rear ‘ ] | ' bulb. ti 
pel, one needle, one tweezers, One spatula, one dropper, one spare DuUuLD, tWo 


graduated cylinders, one micro hatchery, goggles, instruction manual and 


instructional CD. The plastic microscope features a microviewer, projector, 


drawing device, and microphoto (uses 110 film, not included). The measure- 


ment of the eyepiece diameter and the tube-length of the plastic microscope 
do not mee he requirements for classification as a microscope. The items 


will be imported packaged together in a closed window display cardboard 


box ready for retail sale 


The submitted item number 36939 is identified as the Edu Science Die 
Cast Microscope/ Telescope Set. The submitted Die ast Microscope 
Telescope Set consists of one die cast microscope with 10( 1000 power zoom 


magnification, one telescope with tripod, two prepared slides, ten blank 
slides, twelve blank labels, twelve cover g 


1 : : 
iasses, twelve atical slide covers, 


3 power and 6 power magnifier, one vial of methylene blu yne vial of eosin 


1 
one vial of sodium chloride, one vial of shri § wo collecting vials, one 


stirring rod, one tweezers, one dropper, one spare bulb. two sraduated cylin 


ders, one micro hatchery, goggles, two AA batteries, instruction manual and 
instructional CD. The telescope features 3 power lens eyepiece tubes includ 
ing 20, 30 and 40 power magnification. The items will be imported packaged 


: . : : - 5 7 
togethe in a closed window display cardboard box ready for retail sale. For 


! 
tariff classification purposes the articles in the Edu Science Die Cast 


Microscope Ik lescope Set are not considered to be a set and vill be classified 


according 

The General Rules of Interpretati n (GRIs) set forth the legal fi ymework 
in which merchandise is to be classified under the Harmonized Tariff Sched- 
ule of the United States Annotated (HTS). GRI 11 q ‘ hat classification 
be determined first according to the terms of the headings of the tariff and 
any relative section or chapter notes. Goods that cannot be classified in ac- 
cordance with GRI 1 are to be classified in accordance with subsequent GRIs 


taken in orde 
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The Edu Science Die Cast Microscope Lab, Deluxe Microscope Set, Starte1 
Microscope Set, Two Way Microscope Set and Die Cast Microscope/Telescope 
Set are each a single retail package containing items that are classifiable 
under several separate headings or subheadings of the tariff. The Explana 
tory Notes represent the official interpretation of the HTS at the interna 
tional level. GRI 3 applies when goods are put up for sale collectively and 
are classifiable under two or more headings of the tariff. GRI 3(b) covers 
goods put up in sets for retail sale. Explanatory Note X to GRI 3(b) defines 
“goods put up in sets for retail sale”. Such goods: (a) consist of at least two 
different articles that are classifiable in different headings, (b) consist of 
products put up together to meet a particular need or carry out a specific ac 
tivity, and (c) are put up in a manner suitable for sale directly to users with 


out repacking 
The subject articles in the Edu Science Die Cast Microscope Lab, the De 
luxe Microscope Set, the Starter Microscope Set, and the Two Way Micro 


scope Set in our opinion, each meet the criteria for sets as the terms are dé 


fined in the cited Explanatory Notes. For the purposes of the HTS, the 
merchandise constitutes a set. Having determined that the items constitute 
a set for tariff classification purposes, we must decide the essential charac 
ter. According to the Explanatory Notes to GRI 3(b), essential character ma 
be determined by the nature of the material or component, its bulk, quan 
tity, weight or value, or by the role of the constituent material in relation to 
the use of the goods. The microscope imparts the essential character to the 
Edu Science Die Cast Microscope Lab and the Deluxe Microscope Set. The 
toy plastic microscope imparts the essential character to the Edu Science 
Starter Microscope Set and the Two Way Microscope Set 

The Edu Science Die Cast Microscope/Telescope Set is a single retail pack 
age containing articles that are classifiable under several separate headings 
or subheadings of the tariff. The articles packaged together in a window dis 
play cardboard box ready for retail sale fail, in our opinion, to constitute 
set for tariff classification purposes. They meet the criteria of elements (a 
and (c) above. The retail package does not consist of products put up to 
gether to meet a particular need or carry out a common specific activity 
Having failed as a set in accordance with GRI 3(b), each of the articles in the 
Edu Science Die Cast Microscope/Telescope Set must be classified sepa 
rately 

The applicable subheading for the Edu Science Die Cast Microscope Lab 
will be 9011.20.8000, HTS, which provides for compound optical micro 
scopes; other microscopes, for photomicrography, cinemicrography 01 
microprojection; other. The rate of duty will be 7.2 percent ad valorem 

The applicable subheading for the Edu Science Deluxe Microscope Set will 
be 9011.20.4000, HTS, which provides for compound optical microscopes; 
other microscopes, for photomicrography, cinemicrography or microprojec 
tion; provided with a means for photographing the image. The rate of duty 
will be 3.9 percent ad valorem 

The applicable subheading for the Edu Science Starter Microscope Set 
and the Two Way Microscope Set will be 9503.90.0080, HTS, which provides 
for other toys; reduced-size (“scale”) models and similar recreational models 
working or not; puzzles of all kinds; parts and accessories thereof; other; 
other. The rate of duty will be free. 

The applicable subheading for the microscope contained in the Die Cast 
Microscope/Telescope Set will be 9011.80.0000, HTS, which provides for com 





pound optical microscopes; other microscopes 
percent ad valorem 
The applicable subheading for the telescope contained in the Die Cast 


Microscope/Telescope Set will be 9005.80.4040, HTS, which provides for 
other instruments; optical telescopes; other. The rate of duty will be 8 per- 
cent ad valorem 

The applicable subheading for the telescope tripod contained in the Die 
Cast Microscope Lele scope Set will be 9005.90.8000. HTS. which provide S 
for other optical telescopes; parts and accessories (including mountings 
other. The rate of duty will be 8 percent ad valorem 

The applicable subheading for the hand magnifier contained in the Die 
Cast Microscope/Telescope Set will be 9013.80.2000, HTS, which provides 
for hand magnifiers, magnifying glasses, loupes, thread counters and simi 


lar apparatus. The rate of duty will be 6.6 percent ad 


The applicable subheading for the instructional CD-ROM contained in the 
rn 


Cast Microscope/Telescope Set will be 8524.35 00, HTS, which pro 


vides for records, t ipes and other recorded media for sound or other simi 


rs for the produc 


larly recorded phenomena, including matrices and mast 


tion of records, but excluding products of chapter 37; discs for laser reading 


systems; other; for reproducing representations of instructions, data, sound 


and image, recorded in a machine readable binary form, and capable of be 
ing manipulated ‘oviding interactivity to a user, b 
matic data processing machine; proprietary format rect 
of duty will be 
lhe applicable subheading for the tweezers, dropper, micro hatchery, sti 


g 1 d and collecting vials contained in the Die Ca Mi roscope Tele scope 
3926.90.9880, HTS. which provides for other articles of plastic; 
; ; ee ; 7 
other; « ‘1; other. The rate of duty will be 


The ipplic ible subheading 


statical slide « 


Microscope/Tele Set will be 3926.90.9810 


other articl { other; laboratory) 


» applic DI ubl iding tor the prepared slide 


+ 


mens containet In Un l isl Microscope/ 


9705.00.0090, HTS, which provides fo1 collections 
Che rate of duty will be f 
ling for the prepared sl with textiles contained 


in the Die Cast Microscope/Telescope Set will be 5402.41.9030, HTS, which 


ast 


provides for synthetic filament yarn (other than sewn read), not put up 


for retail sale, including synthetic monofilament of | than 67 decitex: 


other yarn, single, untwisted or with a twist not exceeding 50 turns/m; of ny 
lon or other polyamides; other; monofilament; other. The rate of duty will be 
8.2 percent ad valorem 


The applicable subheading for the blank paper labels (pressure-sensitive 
contained in the Die Cast Microscope/Telescope Set will be 4821.90.2000, 


HTS, which provides for paper and paperboard labels of all kinds, whether 
or not printed; other (than printed); self-adhesive. The rate of duty will be 
0.6 percent ad valorem 

The applicable subheading for the methylene blue, Chemical Abstracts 


Registration (CAS) number 61—73—4, contained in the Die Cast Microscope 
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Telescope Set will be 3204.13.8000, HTS, which provides for basic dyes and 
preparations based thereon; other; other. The rate of duty will be 7.8 percent 
ad valorem. 

The applicable subheading for the eosin contained in the Die Cast 
Microscope/Telescope Set will be 3204.12.5000, HTS, which provides for syn- 
thetic organic coloring matter, whether or not chemically defined; prepara- 
tions as specified in note 3 to this chapter based on synthetic organic color- 
ing matter; synthetic organic products of a kind used as fluorescent 
brightening agents or as luminophores, whether or not chemically defined; 
acid dyes; other; other. The rate of duty will be 7.8 percent ad valorem. 

The applicable subheading for the shrimp eggs contained in the Die Cast 
Microscope/Telescope Set will be 0511.91.0000, HTS, which provides for ani- 
mal products not elsewhere specified or included; dead animals of chapter 1 
or 3, unfit for human consumption; other; products of fish or crustaceans, 
molluscs or other aquatic invertebrates; dead animals of chapter 3. The rate 
of duty will be free. 

The applicable subheading for sodium chloride contained in the Die Cast 
Microscope/Telescope Set will be 2501.00.0000, HTS, which provides for salt 
(including table salt and denatured salt) and pure sodium chloride, whether 
or not in aqueous solution or containing added anticaking or free-flowing 
agents; sea water. The rate of duty will be free. 


The applicable subheading for the spare light bulb contained in the Die 
Cast Microscope/Telescope Set will be 8539.29.3060, HTS, which provides 
for electrical filament or discharge lamps; other filament lamps, excluding 


ultraviolet or infrared lamps; other; designed for a voltage not exceeding 100 
V; other; other; other. The rate of duty will be free. 

The applicable subheading for the AA batteries contained in the Die Cast 
Microscope/Telescope Set will be 8506.10.0000, HTS, which provides for pri- 
mary cells and primary batteries; manganese dioxide. The rate of duty will 
be 2.7 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the tariff classification ruling 
for the Edu Science Die Cast Microscope Lab, Deluxe Microscope Set and 
Die Cast Microscope/Telescope Set, contact National Import Specialist Bar- 
bara Kiefer at 646-733-3019. If you have any questions regarding the Edu 
Science Starter Microscope Set and Two Way Microscope Set, contact Na 
tional Import Specialist Alice Wong at 646—733-3026 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B} 


DEPARTMENT OF HOMELAND SECURITY. 

BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY D87557 
February 22, 1999 
CLA-2-90:RR:NC:MM:114 D87557 
CATEGORY: Classification 
TARIFF NO.: 3204.13.8000; 3926.90.9810; 
3926.909880; 8211.92.4060; 8215.99.5000; 
9005.10.10.0080: 9005.80.4040: 9005.90.0000: 
9011.80.0000: 9013.80.2000: 9705.00.0090 


Ms. STACEY L. KAPUSHY 
TASCO SALES, INC. 

2889 Commerce Parkway 
Miramar, Florida 33025 


RE: The tariff classification of The Kids’ Collection from Taiwan 


DEAR Ms. KAPUSHY: 

In your letter dated January 14, 1999, you requested a tariff classification 
ruling. A sample of Tasco The Kids’ Collection was submitted with the ruling 
request 

The submitted sample number 80-—600—30-3, identified as The Kids’ Col- 
lection, consists of a microscope, binocular, telescope, telescope tripod, mag- 
nifier, two test tubes, five blank deep well slides, five cover slips, one pre- 
pared slide with specimen, dipping tool, scalpel, spatula, tweezers, two 
collecting vials, three vials containing the chemical elements eosin, gum me- 
dia and methylene blue, and a Kids’ Collection instruction sheet. The items 
are packaged in a window display cardboard box for retail sale. 

The plastic microscope with adjustable focus has 100 to 600 power magni- 
fication. The microscope has a lighted magnifier and requires two AA batter- 
ies to operate the bulb. The batteries are not included. The plastic binocular 
features a 3 power magnification and has a textile neck cord. The plastic 
telescope has 30 power magnification and is focussed by pushing and pulling 
on the eyepiece until the image is clear. The telescope extends to 16 inches 
in length. The telescope features a compass for directional guidance. The 
compass is located on the top of the focus tube. Three plastic telescope tripod 
legs are included in the retail package. The plastic hand magnifier has up to 
600 power magnification and helps prepare small objects for mounting on 
slides. The plastic test tubes are used to contain, mix and measure liquids. 
The plastic cover slips are cemented in place over mounted specimens and 
protect the specimens. The plastic collecting vials hold the live or dead speci- 
mens until ready for viewing. Eosin colors specimens for observation, gum 
media permanently mounts a specimen under a cover slip and methylene 
blue colors specimens for observation. The plastic scalpel is approximately 5 
inches in length and has a fixed blade. The scalpel is used to slice specimens 
for mounting. The plastic dipping tool is approximately 7 inches in length 
and is used to add water or stains to a slide. The spatula is approximately 5 
1/2 inches in length and is used to spread objects. The tweezers are approxi- 
mately 4 inches in length and make handling small objects easier. For tariff 
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classification purposes the items are not considered to be a set and will be 
classified accordingly. 

The Explanatory Notes represent the official interpretation of the Harmo- 
nized Tariff Schedule of the United States Annotated (HTS) at the interna- 
tional level. The Explanatory Notes for 9503.70 state that “ Subject to sub- 
stantiated classification in heading 95.03 and for the purpose of this 
subheading: (1) Sets are two or more different types of articles (principally 
for amusement), put up in the same packing for retail sale without repack- 
ing. Simple accessories or objects of minor importance intended to facilitate 
the use of the articles may also be included.” The goods are not designed to 
amuse, but as optical products. 

The General Rules of Interpretation (GRIs) set forth the legal framework 
in which merchandise is to be classified under the HTS. GRI 1 requires that 
classification be determined first according to the terms of the headings of 
the tariff and any relative section or chapter notes. Goods that cannot be 
classified in accordance with GRI 1 are to be classified in accordance with 
subsequent GRIs taken in order. Using GRI 1 at the four digit level, the 
goods cannot be classified as toys. The goods are not designed to amuse. This 
retail package supplies a number of optical tools, each used in a different 
learning area. 

The Kids’ Collection is a single retail package containing items that are 
classifiable under several separate headings or subheadings of the tariff. 
GRI 3 applies when goods are put up for sale collectively and are classifiable 
under two or more headings of the tariff. GRI 3(b) covers goods put up in 
sets for retail sale. Explanatory Note X to GRI 3(b) defines “goods put up in 
sets for retail sale.” Such goods: (a) consist of at least two different articles 
that are classifiable in different headings, (b) consist of products put up to- 
gether to meet a particular need or carry out a specific activity, and (c) are 


put up in a manner suitable for sale directly to users without repacking. The 


items in The Kids’ Collection fail, in our opinion, to constitute a set for tariff 
classification purposes. They meet the criteria of elements (a) and (c) above. 
The Kids Collection does not consist of products put up together to meet a 
particular need or carry out a common specific activity. Having failed as a 
set in accordance with GRI 3(b), the items in The Kids’ Collection must be 
classified separately. 

The applicable subheading for the binoculars will be 9005.10.0080, Har- 
monized Tariff Schedule of the United States (HTS) which provides for bin- 
oculars, monoculars, other optical telescopes, and mountings thereof; bin- 
oculars; other. The rate of duty of the binoculars will be free. 

The applicable subheading for the microscope will be 9011.80.0000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for com- 
pound optical microscopes; other microscopes. The rate of duty will be 6.4 
percent ad valorem. 

The applicable subheading for the telescope will be 9005.80.4040, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for other 
instruments; optical telescopes; other. The rate of duty will be 8 percent ad 
valorem. 

The applicable subheading for the telescope tripod will be 9005.90.8000, 
Harmonized Tariff Schedule of the United States (HTS), which provides for 
other optical telescopes; parts and accessories (including mountings); other. 
The rate of duty will be 8 percent ad valorem. 





The applicable subheading for the hand magnifier will be 9013.80.2000 
Harmonized Tariff Schedule of the United States (HTS), which provides for 
hand magnifiers, magnifying glasses, loupes, thread counters and similar 
apparatus. The rate of duty will be 6.6 percent ad valorem 

The applic ible subheading for the tweezers dipping tool ind collecting vi 
als will be 3926.90.9880, Harmonized Tariff Schedule of the United States 
(HTS), which provides for other articles of plastic; other; other. The rate of 
duty will be 5.3 percent ad valorem 

The applicable subheading for the test tubes and blank slides with cover 
glasses will be 3926.90.9810, Harmonized Tariff Schedule of the United 
States (HTS), which provic 
ware. The rate of duty will 


les for other articles of plastic; other; laboratory 
be 5.3 percent ad valorem 


The applicable subheading for the spatula will be 8215.99.5000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for spoons, 


forks, ladles, skimmers, cake-servers, fish-knives, butter-knives, sugar tongs 
and similar kitchen or tableware; and base meta! parts thereof; other; other: 
other (including parts). The rate of duty will be 5.3 percent ad valorem. 

vill be 8211.92.4060, Harmo 


nized Tariff Schedule of the United States (HT 


1 


The applicable subheading for the scalpel I 
S), which provides for other 
knives having fixed blades; with rubber or plastic handles; other; other. The 
rate of duty will be 1 cent each plus 4.6 percent ad valorem 

The applicable subheading for the prepared slide with specimen will be 
9705.00.0090, Harmonized Tariff Schedule of the ited States (HTS), 
which pro\ ides for collections and collectors pect 1f anatomical interest; 
other. The rate of duty will be free 

The applicable subheading for the methylene blue, Chemical Abstracts 
Registration (CAS) number 61—73—4, will be 3204.13.8000, Harmonized Tar 
iff Schedule of the United States (HTS), which provides for basic dyes and 
preparations based thereon; other; other. The rate of dut will be 13.2 per 
cent ad valorem 

We are unable to give a classification ruling r the osin and gum. Addi- 
tional information is required as indicated below. You may resubmit your re 


quest for a ruling when the information is availabl 


Regardin: he tariff classification of the eosin, ther I several eosin 
dyes, most of them acid dyes. For this product, plea yrovide the Chemical 
Abstracts Registration (CAS) number fo1 particular compound, the 
Color Index Name and a list, with percent by weight, of any other constitu- 
ents added to the eosin dye 

Regarding the tariff classification of cum is the generic term 
Please provide the CAS number of the t, the nemical ime and the 
source 

Ty 


AMIS ruling 


toms Regulations (19 ¢ 

\ copy of the ruling or the control number indicated above should be pro 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 


19 


port Specialist Barbara Kiefer at 212—637—7058 


ROBERT 5 
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[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967296 

CLA-2 RR:CR:GC 967296 NSH 
CATEGORY: Classification 
TARIFF NO.: 9023.00.0000 


Mr. DENNIS AHERN 
BOWEN HILL, LTp. 
2032 Nottingham Way 
Hamilton NJ, 98619 


RE: Prepared Slides; NY J81103, modified 
DEAR MR. AHERN: 


This is in response to an internal request for reconsideration of NY 
J81103, dated February 28, 2003, on the classification of prepared slides un- 
der the Harmonized Tariff Schedule of the United States (HTSUS). NY 
J81103 classified prepared slides under subheadings 5402.41.90, HTSUS, 
and 9705.00.00, HTSUS. However, in researching a related issue, Customs 
and Border Protection (CBP) determined that NY J81103 should be modified 
only with respect to its classification of prepared slides. This ruling letter 
sets forth the correct classification of the subject merchandise. 


FACTS: 


The merchandise at issue are two prepared slides for microscopic study. 
More specifically, one of the slides contains a textile sample and the remain- 
ing slide contains a specimen of grasshopper; both are included as part of 
the Die Cast Microscope/Telescope Set. Although termed a “set” by the im- 
porter, NY J81103 determined that the merchandise did not meet the crite- 
ria to qualify as a GRI 3(b) set. As such, all of the individual articles, includ- 
ing the prepared slides, were separately classified. 


The one prepared slide with a textile sample was classified under sub- 
heading 5402.41.90, HTSUS as “Synthetic filament yarn (other than sewing 
thread), not put up for retail sale, including synthetic monofilament of less 
than 67 decitex: Other yarn, single, untwisted or with a twist not exceeding 
50 turns/m: Of nylon or other polyamides: Other.” 

The one prepared slide containing a specimen of grasshopper was classi- 
fied under subheading 9705.00.00, HTSUS, as “Collections and collectors’ 
pieces of zoological, botanical, mineralogical, anatomical, historical, archeo- 
logical, paleontological, ethnographic or numismatic interest.” 

ISSUE: 

Whether the prepared slides for microscopic study are classified as syn- 
thetic filament yarn under subheading 5402.41.90, HTSUS, or as collections 
and collectors’ pieces of zoological interest under subheading 9705.00.00, 
HTSUS, or as instruments, apparatus and models, designed for educational 
purposes, under subheading 9023.00.00, HTSUS? 

LAW AND ANALYSIS: 

Merchandise is classifiable under the HTSUS in accordance with the Gen- 
eral Rules of Interpretation (GRIs). GRI 1 provides that classification shall 
be determined according to the terms of the headings and any relative sec- 
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tion or chapter notes and, provided such headings or notes do not otherwis« 
require, according to the remaining GRIs 

The Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System represent the official interpretation of the tariff at the 
international level. The ENs, although neither dispositive nor legally bind 
ing, facilitate classification by providing a commentary on the scope of each 
heading of the HTSUS, and are generally indicative of the proper interpre 
tation of these headings. See T.D. 89-80. 


The HTSUS provisions under consideration are as follows 


5402 Synthetic filament yarn (other than sewing thread), not put 
up for retail sale, including synthetic monofilament of less 
than 67 decitex: 

Other yarn, single, untwisted or with 
ing 50 turns/m: 


5402.41 Of nylon or other polyamides 


5402.41.90 Other 


9023.00.00 Instruments, apparatus and models, designed for demon 
strational purposes (for example, in education or exhibi 
tions), unsuitable for other uses, and parts and accesso 


ries thereof 


9705.00.00 Collections and collectors’ pieces ot zoological. botanical. 
mineralogical, anatomical, historical, archeological, pale 


ontological, ethnographic or numismatic interest 
Subheading 9705.00.00, HTSUS, applies to collections and collectors’ 
pieces of zoological, botanical, mineralogical, anatomical, historical, archeo 
logical, paleontological, ethnographic or numismatic interest. In addition, 


EN 97.05 states, in pertinent part, that 


These articles are very often of little intrinsic value but derive their in 


terest from their rarity, their grouping or their presentation. The head 


ing includes: 
(A) Collections and collectors’ pieces of zoological, botanical, 
mineralogical or anatomical interest, such as 

Dead animals of any species, preserved dry or in liquid; stuffed 
animals for collections. 
Blown or sucked eggs; insects in boxes, frames, etc. (other 
than mounted articles constituting imitation jewelry or trin 
kets); empty shells, other than those of a kind suitable for in 
dustrial use. 
Seeds or plants, dried or preserved in liquid; herbariums 
Specimens of minerals (not being precious or semi-percious 
stones falling in Chapter 71); specimens of petrification 
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(5) Osteological specimens (skeletons, skulls, bones). 
(6) Anatomical and pathological specimens 


Regarding the prepared slide containing a grasshopper sample and classi- 
fied under subheading 9705.00.00, HTSUS, there is no information that 
would indicate it constitutes a rare sample that would be of any interest in a 
collection and to a collector, as required by the heading text. Rather, it ap 
pears to contain a microscopic sample of no distinction, on the same type of 
slide that is typically included with a microscope. Although we note that EN 
97.05 (A\(2) refers specifically to insects, we further note that it indicates 
the insects are preserved in whole as opposed to the mere preservation of a 
microscopic sample. In addition, CBP notes that prior rulings classifying 
items under subheading 9705.00.00, HTSUS, invariably pertain to rare ex- 
amples of merchandise, or merchandise that would appropriately be part of 
a collection, and therefore important to a collector for purposes of display. 
See NY J89338, dated October 15, 2003 (reproductions of historically signifi- 
cant tiles found in famous churches, museums and private villas throughout 
Italy), HQ 966030, dated January 28, 2003 (ancient Egyptian figurine re- 
sembling a miniature sarcophagus with hieroglyphic writing), HQ 962234, 
dated July 17, 2000 (various collectible automobiles or racimg cars), HQ 
960986, dated February 24, 1999 (rock and roll memorabilia, including gold 
and platinum albums, collectible clothing, instruments, photos, lobby cards, 
pictures, toys and autographs, all of which are associated with various en 
tertainers), HQ 961279, dated November 5, 1998 (collection of approxi 
mately 40 rare automobiles produced from the late 1920’s through the 
1950’s, which may be shown at exhibitions for rar automobiles, or in must 
ums), HQ 957664, dated March 13, 1996 (various mounted animals, 
mounted fish and various animal racks and traps), HQ 952687, dated April 
30, 1993 (mounted game fish preserved by a taxidermist), and HQ 083869, 
dated June 14, 1989 (glass display case containing butterflies of various 
types, sizes and colors; glass display case containing South American spi- 
ders). Unlike the products in these rulings, the merchandise at issue cannot 
be displayed in such a fashion. In view of the foregoing, we find that the pre 
pared slide containing a sample of grasshopper is not described under sub 
heading 9705.00.00, HTSUS 

Heading 5402, HTSUS, provides for synthetic filament yarn. See HQ 
966892, dated January 26, 2004 (monofilament nylon sutures classified un 
der heading 5402, HTSUS), HQ 966676, dated December 1, 2003 (monofila 
ment nylon sutures classified under heading 5402, HTSUS), HQ 562298, 
dated February 21, 2002 (nylon filament yarn for the production of apparel 
articles classified under heading 5402, HTSUS). The merchandise at issue is 


a slide for microscopic study that happens to contain a small sample of syn 

heading 5402, HTSUS, does not apply to 

slides for microscopic study, the merchandise at issue, pursuant to GRI 1, is 
precluded from classification therein 

Subheading 9023.00.00, HTSUS, applies to models designed for demon- 

strational purposes, for example in educational settings, which are unsuit- 

able for other uses. In addition, EN 90.23 provides, in pertinent part, that: 


thetic filament yarn. Because 


This heading covers a wide range of instruments, apparatus and models 
designed for demonstrational purposes (e.g., in schools, lecture rooms, 
exhibitions) and unsuitable for other uses. 


THE PAPER AND INK USED IN THE ORIGINAL 
PUBLICATION MAY AFFECT THE QUALITY OF 
THE MICROFORM EDITION. 
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Subject to this proviso, the heading includes 


(5) Show-cases and exhibit panels, etc., displaying samples of raw ma- 
terials (textile fibres, woods, etc.), or showing the various stages of 
manufacture or processing of a product (for instruction in technical 


schools ° 


(7) Prepared slides for microscopic study [Emphasis added]. 


The prepared slides at issue are exclusively used for demonstrational pur- 
poses, most often in an educational setting. The slides must be used in con- 
cert with a microscope to be viewed in any detail, making it readily apparent 
that they are incapable of being put to another type of use. As a result, they 
are completely and accurately described by the text to subheading 
9023.00.00, HTSUS. In addition, EN 90.23 specifically names prepared 
slides for microscopic study. In view of the foregoing, the prepared slides are 


classified under subheading 9023.00.00, HTSUS 


HOLDING: 

30th the prepared slide containing textile materials and the prepared 
slide containing a sample of grasshopper are classified under subheading 
9023.00.0000, Harmonized Tariff Schedule of the United States Annotated, 
as “Instruments, apparatus and models, designed for demonstrational pur- 


poses (for example, in education or exhibitions), unsuitabie for other uses, 


and parts and accessories thereof.” The 2004 general, column one rate of 
duty is Free 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at ww W.USILC.ZOV 
EFFECT ON OTHER RULINGS: 

NY J81103, dated February 28, 2003 is MODIFIED 

MYLES B. HARMON, 

Director, 

Comme Rulings Division. 
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[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
3UREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967297 

CLA-2 RR:CR:GC 967297 NSH 
CATEGORY: Classification 
TARIFF NO.: 9023.00.0000 


Ms. STACEY L. KAPUSHY 

TASCO SALES, INC. 

2889 Commerce Parkway 

Miramar, FL 33025 

RE: Prepared Slides; NY D87557, modified 


DEAR Ms. KAPUSHY: 

This is in response to an internal request for reconsideration of NY 
D87557, dated February 29, 1999, on the classification of a prepared slide 
under the Harmonized Tariff Schedule of the United States (HTSUS). NY 
D87557 classified a prepared slide under subheading 9705.00.00, HTSUS. 
However, in researching a related issue, Customs and Border Protection 
(CBP) determined that NY D87557 should be modified only with respect to 
its classification of the prepared slide. This ruling letter sets forth the cor- 
rect classification of the subject merchandise. 


FACTS: 

The merchandise at issue is one prepared slide for microscopic study. 
More specifically, the slide contains an animal specimen and is included as 
part of The Kids’ Collection, an assortment of instruments for use by chil- 
dren. NY D87557 determined that the assortment of merchandise did not 
meet the criteria to qualify as a GRI 3(b) set. As such, all of the individual 


articles, including the prepared slide, were separately classified. The pre- 
pared slide was classified under subheading 9705.00.00, HTSUS, as “Collec- 
tions and collectors’ pieces of zoological, botanical, mineralogical, anatomi- 
cal, historical, archeological, paleontological, ethnographic or numismatic 


interest.” 


ISSUE: 

Whether the prepared slide for microscopic study is classified as collec- 
tions and collectors’ pieces of zoological interest under subheading 
9705.00.00, HTSUS, or as instruments, apparatus and models, designed for 
educational purposes, under subheading 9023.00.00, HTSUS? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the HTSUS in accordance with the Gen- 
eral Rules of Interpretation (GRIs). GRI 1 provides that classification shall 
be determined according to the terms of the headings and any relative sec- 
tion or chapter notes and, provided such headings or notes do not otherwise 
require, according to the remaining GRIs. 

The Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System represent the official interpretation of the tariff at the 
international level. The ENs, although neither dispositive nor legally bind- 
ing, facilitate classification by providing a commentary on the scope of each 
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heading of the HTSUS, and are generally indicative of the proper interpre 
tation of these headings. See T.D. 89-80 


The HTSUS provisions under consideration are as follows 


9023.00.00 Instruments, apparatus and models, designed for demon- 
strational purposes (for example, in education or exhibi- 
tions), unsuitable for other uses, an parts and accessories 


| ° 
thereof 


9705.00.00 Collections and collectors’ pieces of zoological, botanical, 
mineralogical, anatomical, historical, archeological, paleon- 
tological, ethnographic or numismati 

Subheading 9705.00.00, HTSUS, applies to collections and collectors’ 
pieces of zoological, botanical, mineralogical, anatomical, historical, archeo- 
logical, paleontological, ethnographic or numismatic interest. In addition, 

EN 97.05 states, in pertinent part, that: 


} 


These articles are very often of little intrinsic value but derive their in- 
terest from their rarity, their grouping or their presentation. The head- 
ing includes 


4 


A) Collections and collectors’ pieces of zoological, botanical, 
mineralogical or anatomical interest, such as 


1) Dead animals of any species, preserved dry or in liquid: stuffed 


animals for collections 


Blown or sucked eggs; insects in boxes, frames, etc. (other 
than mounted articles constituting imitation jewelry or trin 
kets); empty shells, other than those of a kind suitable for in 


dustrial use. 


} 


Seeds or plants, dried or preserved in liquid; herbariums. 
Specimens of minerals (not being precious or semi-percious 
stones falling in Chapter 71); specimens 1 
5) Osteological specimens (skeletons, skulls 
6) Anatomical and pathological specimens 
Regarding the prepared slide containing an animal specimen and classi- 
fied under subheading 9705.00.00, HTSUS, there is no information that 
would indicate it constitutes a rare sample that would be of any interest in a 


collection and to a collector, as required by the heading tex a ‘Yr, 1t ap- 


pears to contain a microscopic sample of no distinction, on the same type of 


slide that is typically included with a microscope. In addition, CBP notes 


that prior rulings classifying items in subheading 9705.00.00, HTSUS, in 
variably pertain to rare examples of merchandise, or merchandise that 
would appropriately be part of a collection, and therefore important to a col 


lector for purposes of display. See NY J89338, dated October 15, 2003 (repro 
ductions of historically significant tiles found in famous churches, museums 


and private villas throughout Italy), HQ 966030, dated January 28, 2003 


(ancient Egyptian figurine resembling a miniature sarcophagus with hiero- 


glyphic writing), HQ 962234, dated July 17, 2000 (various collectible auto- 
mobiles or racing cars), HQ 960986, dated February 24, 1999 (rock and roll 


memorabilia, including gold and platinum albums, collectible clothing, in 
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struments, photos, lobby cards, pictures, toys and autographs, all of which 
are associated with various entertainers), HQ 961279, dated November 5, 
1998 (collection of approximately 40 rare automobiles produced from the 
late 1920’s through the 1950’s, which may be shown at exhibitions for rare 
automobiles, or in museums), HQ 957664, dated March 13, 1996 (various 
mounted animals, mounted fish and various animal racks and traps), HQ 
952687, dated April 30, 1993 (mounted game fish preserved by a taxider- 
mist), and HQ 083869, dated June 14, 1989 (glass display case containing 
butterflies of various types, sizes and colors; glass display case containing 
South American spiders). Unlike the products in these rulings, the merchan- 
dise at issue cannot be displayed in such a fashion. In view of the foregoing, 
we find that the prepared slide containing an animal specimen is not de 
scribed under subheading 9705.00.00, HTSUS 

Subheading 9023.00.00, HTSUS, applies to models designed for demon 
strational purposes, for example in educational settings, which are unsuit 
able for other uses. In addition, EN 90.23 provides, in pertinent part, that: 


This heading covers a wide range of instruments, apparatus and models 
designed for demonstrational purposes (e.g., in schools, lecture rooms, 


exhibitions) and unsuitable for other uses 


Subject to this proviso, the heading includes 


(7) Prepared slides for microscopic study [Emphasis added] 


The prepared slide at issue is exclusively used for demonstrational pur- 


poses, most often in an educational setting. The slide must be used in con 


cert with a microscope to be viewed in any detail, making it readily apparent 
that it is incapable of being put to another type of use; a microscope is one of 
the instruments included in The Kids’ Collection. As a result, the prepared 
slide is completely and accurately described by the text to subheading 
9023.00.00, HTSUS. In addition, EN 90.23 specifically names prepared 
slides for microscopic study. In view of the foregoing, the prepared slides are 
classified under subheading 9023.00.00, HTSUS 


HOLDING: 

The prepared slide containing an animal specimen is classified under sub 
heading 9023.00.0000, Harmonized Tariff Schedule of the United States An 
notated, as “Instruments, apparatus and models, designed for demonstra 
tional purposes (for example, in education or exhibitions), unsuitable fon 
other uses, and parts and accessories thereof.” The 2004 general, column one 
rate of duty is Fre 

Duty rates are provided for your convenience and are subject to change 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov 
EFFECT ON OTHER RULINGS: 

NY D87557. dated February 29, 1999 is MODIFIED 

MYLES B. HARMON, 
Director, 


Com) ere zal Rulings Dir ision 
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19 CFR PART 177 


REVOCATION OF RULING LETTERS AND REVOCATION 
OF TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF TRUCK ENGINE FAN CLUTCHES 


AGENCY: U.S. Customs and Border Protection, Department of 


Homeland Security 


ACTION: Notice of revocation of tariff classification of nine rulings 
and treatment with respect to the tariff classification of truck engine 


fan clutches 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. § 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103—182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection (CBP) is re- 
voking nine rulings relating to the tariff classification, under the 
Harmonized Tariff Schedule of the United States, (HTSUS), of truck 
engine fan clutches. Similarly, CBP is revoking any treatment previ- 
ously accorded by it to substantially identical merchandise. Notice of 
the proposed actions was published in the Customs Bulletin on Au 
gust 18, 2004. One comment was received in response to the notice 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after 
January 16, 2005 


FOR FURTHER INFORMATION CONTACT: Robert Dinerstein, 


General Classification Branch, at (202) 572-8721 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli 
gations. Accordingly, the law imposes a greater obligation on CBP to 


provide the public with improved information concerning the trade 


community's responsibilities and rights under the customs and re 
lated laws. In addition, both the trade and CBP share responsibility 
in carrying out import requirements. For example, under section 484 
of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the im- 
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porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. § 1625(c)(1)), on August 18, 2004, a notice was published in 
the Customs Bulletin Volume 38, No.34 proposing to revoke nine rul- 
ings relating to the tariff classification of truck engine fan clutches. 


One comment was received in response to the notice. 


As stated in the proposed notice, although CBP is specifically re- 
ferring to New York Ruling Letters (“NY”) [88480 dated December 6, 
2002, NY 188481 dated December 6, 2002, NY 188482 dated Decem- 
ber 6, 2002, NY [88483 dated December 6, 2002, NY [88484 dated 
December 6, 2002, NY 189250, dated December 11, 2002, NY [89251 
dated December 11, 2002, NY 189252 dated December 11, 2002 and 
NY 189253 dated December 11, 2002, this notice covers any rulings 
on this merchandise that may exist but have not been specifically 
identified. CBP has undertaken reasonable efforts to search existing 
databases for rulings in addition to the ones identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to 
this notice should have advised CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. § 1625 (c)(2)), CBP is revoking any treatment 
previously accorded by CBP to substantially identical transactions. 
This treatment may, among other reasons, be the result of the im- 
porter’s reliance on a ruling issued to a third party, CBP personnel 
applying a ruling of a third party to importations of the same or 
similar merchandise, or the importer’s or CBP’s previous interpreta- 
tion of the HTSUS. Any person involved with substantially identical 
merchandise should have advised CBP. An importer’s failure to ad- 
vise CBP of substantially identical merchandise or of a specific rul- 
ing not identified in this notice, may raise issues of reasonable care 
on the part of the importer or its agents for importations of merchan- 
dise subsequent to the effective date of the final decision on this no- 
tice. 

Based on the information and material available in the proposed 
notice,-CBP determined that the engine fan clutch is an integral part 
of an internal combustion engine, and thus under Section XVII, Note 
2(e), it is excluded from being classified in heading 8708, as a part of 
a motor vehicle. CBP also concluded that under Section XVI Note 
2(a), HTSUS, the engine fan clutches fall within an eo nomine provi- 
sion for clutches, Heading 8483, HTSUS. 

The comment that was submitted questioned whether the fan 
clutches are integral parts of truck engines. It also pointed out that 
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there were inaccuracies in the description of the product that was 
provided in the facts section of the proposed ruling. According to the 
comment, a truck will operate without a fan clutch but it will run at 
higher temperatures. The fan clutches allow trucks to operate at 
lower temperatures and thereby save fuel. The comment inquires 
why is a radiator not considered integral to an engine when it is also 
involved in the cooling process of an engine. The comment further 
points out that a truck cannot function without a radiator, and so it 
raises the question of what is considered integral to an engine in or- 
der make it operate as an engine. 

The submitted comment has been fully considered and as ex- 
plained in HQ 966972, (attached). In our judgment, motor vehicle ra- 
diators are not analogous to the fan clutches. Consequently, CPB 
continues to believe that a fan clutch is an integral part of a truck/ 
bus engine. Although we acknowledge that the proposed ruling con- 
tained some imprecise information regarding the size of truck fan 
clutches and how they are attached to an engine, we believe that this 
information does not affect the analysis regarding how they should 
be classified in the HTSUS. Consequently, for the reasons explained 
in HQ 966972, CBP’s position remains that the truck/bus engine fan 
clutches are classified in subheading 8483.60.4040, HTSUS, which 
provides for “Transmission shafts ... Clutches and universal joints”. 

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is revoking NY [88480, 
NY I88481, NY I88482, NY 188483, NY I88484, NY 189250, NY 
189251 NY 189252, and NY 189253. CBP also is revoking any other 
ruling not specifically identified in order to reflect the proper classi- 
fication of the merchandise pursuant to the analysis set forth in HQ 
966972. Additionally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions that are contrary to the determination set 
forth in this notice. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


DATED: October 28, 2004 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966972 
October 28, 2004 
CLA-RR:CR:GC 966972 RSD 
CATEGORY: Classification 
TARIFF NO. 8483.60.4040 


Mr. THOMAS SCHILLINGER 
MATERIALS MANAGER 
Horton, INc. 

10840 423rd Avenue 

Britton, South Dakota 57430 


RE: Truck Engine Cooling Fan Clutches; Revocation of NY I88480, NY 
188481, NY 188482, NY 188483, NY I88484, NY 189250, NY I89251, NY 
189252, and NY 189253 


DEAR MR. SCHILLINGER: 

This is in regards to your letter dated November 8, 2002, requesting a rul- 
ing concerning the classification of a cooling fan clutch for a internal com- 
bustion engine of a medium and heavy-duty truck under the Harmonized 
Tariff Schedule of the United States (“HTSUS”). In response to this request, 
on December 6, 2002 and December 11, 2002, the National Commodity Spe- 
cialist Division (“NCSD”), New York issued a series of rulings, NY 188480, 
NY 1[88481, NY 188482, NY 188483, NY 188484, NY I89250, NY 189251, NY 
189252, and NY 189253. In these rulings, Customs and Border Protection 
(CPB) ruled that engine cooling fan clutches were classified in subheading 
8708.99.8080, HTSUS. We now believe that the classification of the engine 
fan clutches indicated in these rulings is incorrect. This ruling sets forth the 
correct classification of engine cooling fan clutches. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, (Pub. L. 103-82, 107 
State. 2057 2186), notice of the proposed revocation of NY 188480, NY 
188481, NY 188482, NY I88483, NY I88484, NY I89250, NY 189251, NY 
189252, and NY 189253 was published on August 18, 2004, in the Customs 
Bulletin Volume 38 No.34. One comment was received in response to this no- 
tice. 


FACTS: 

In response to the notice, you submitted additional information that cor- 
rects some of the factual description of the product that was set forth in our 
proposed ruling. It is not disputed that the engine fan clutches that are un- 
der consideration are used to assist in the cooling of internal combustion en- 
gines that are installed in mostly medium and heavy-duty trucks and buses. 
They utilize the rotational energy of the engine either directly or indirectly 
via a drive belt to rotate a cooling fan. The cooling fan and the fan clutch 
draw air through the engine-cooling package. They are capable of engaging 
and disengaging the fan from the rotational motion of the engine under the 
direction of sensors that signal the need for cooling. 

In your submission, you describe several different types of fan clutches. 
The drivemaster and the HTS/S are cooling fan clutches that are mounted 
on the engine and are belt driven. The drivemaster fan has a friction inter- 
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face and is spring engaged and pneumatically disengaged. It is activated via 


temperature sensors in the engine cooling system. The HTS/S cooling fan 


has a friction interface and is pneumatic engaged and is spring disengaged 
It is activated via temperature sensors and pneumatic valves. The Drive 
hub is an engine-mounted bracket with a pulley for direct drive belt engage 
ment and a mounting surface for the fan clutch. The viscous fan clutch is 
mounted on either a drive hub or the water pump, and it has a viscous fluid 
interface. A bi-metal strip or electromagnetic solenoid activates it 

When the engine temperature becomes too high, the switch will trigger 
the fan clutch. This causes the fan clutch to turn the fan, drawing air 
through the radiator and cool the engine air. The fan clutch ensures that the 
fan will rotate at just the right speed to keep the engine from overheating 
and reduces the drive to the fan when it is no longer needed. Without the fan 
clutch, the fan would not spin at an adequate speed. Thus, the engine would 
not be sufficiently cooled and it could overheat rather quickly and be dam 
aged. 

You have advised us that the description of the product under consider- 
ation in the proposed ruling contains certain incorrect information. In the 
proposed ruling, we stated that the engine cooling fan clutch is a small fluid 
coupling with a thermostatic device that controls a variable-speed fan. You 
have advised us that this is incorrect. In your comment, you state that the 
fan clutch for trucks and buses is large and weighs between fifty and sixty 
pounds. Furthermore, you explain that it is not mounted directly to the en 
gine crankshaft. Instead, the fan clutch is mounted on the top of the engine. 
although we correctly indicated that it is belt driven in much the same way 
the air conditioner is driven. 

Previously, Customs and Border Protection (CBP) has issued rulings that 
classified fan clutches used in motor vehicles in different headings of the 
HTSUS. In the rulings issued to Horton Inc. concerning engine fan clutches, 
NY 188480 dated December 6, 2002, NY 188481 dated December 6, 2002, NY 
188482 dated December 6, 2002, NY 188483 dated December 6, 2002, NY 
188484 dated December 6, 2002, NY 189250 dated December 11, 2002, NY 
189251 dated December 11, 2002, NY 189252 dated December 11, 2002, and 
NY 189253, dated December 11, 2002, CBP classified the engine fan clutches 
in subheading 8708.99.80, HTSUS, as other, other parts of motor vehicles 
In NY A84377 dated July 3, 1996, and NY J88108 dated September 16 
2003, CBI 
clutches 
ISSUE: 


Whether the engine cooling fan clutches are classified in heading 8409, as 


classified fan clutches in subheading 8483.60.40, HTSUS, 


parts suitable for use solely or principally with the engines of heading 8407 
or 8408, in heading 8483, as clutches and couplings (including universal 
joints) or in heading 8708 as parts and accessories of the motor vehicles of 
heading 8701 to 8705 under the HTSUS. 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRI’s). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
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and legal notes do not otherwise require, the remaining GRIs may then be 


applied. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (EN’s) constitute the official interpretation of the Harmonized Sys- 
tem. While not legally binding on the contracting parties, and therefore not 
dispositive, the EN’s provide a commentary on the scope of each heading of 
the Harmonized System and are thus useful in ascertaining the classifica- 
tion of merchandise under the system. CPB believes the EN’s should always 
be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 


The HTSUS provisions under consideration are as follows: 
8409 Parts suitable for use solely or principally with the engines 
of heading 8407 or 8408: 


Other: 


8409.91 Suitable for use solely or principally with spark- 
ignition internal combustion piston engines (includ- 


ing rotary engines): 


8409.91.50 Other 


Transmission shafts (including camshafts and crankshafts) 
and cranks: bearing housings, housed bearing and plain 
shaft bearings; gears and gearing; ball or roller screws; gear 
boxes and other speed changers, including torque convert- 
ers; flywheels and pulleys, including pulley blocks; clutches 
and shaft couplings (including universal joints): 


8483.60 Clutches and shaft couplings (including universal 


joints): 


8483.60.40 Clutches and universal joints. 


8708 Parts and accessories of the motor vehicles of heading 8701 
to 8705 


8708.99 
Othe 
8708.99.80 Other 
EN 84.83 (H) states the following: 
H) CLUTCHES 
These are used to connect to disconnect the drive at will. They include: 


Friction clutches in which rotating discs, rings, cones, etc. with friction 
surfaces, can be engaged or disengaged; dog (claw) clutches in which the 
opposing members have projections and corresponding slots; automatic 
centrifugal clutches which engage or disengage according to the speed of 
rotation; compressed air clutches; hydraulic clutches; etc. 


It is undisputed that the subject merchandise are clutches. The question 
that must be considered is how the fan clutches that will be attached to 
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truck or bus engines are classified. One of the competing headings 8483, 
HTSUS, is included in Section XVI. Section XVI Note 1(1) excludes articles 
of Section XVII from classification in Section XVI. Section XVII provides for 
“parts and accessories” of motor vehicles in Heading 8708, HTSUS. How- 
ever, Section XVII, Note 2(e), limits the scope of the terms “parts” and “parts 
and accessories” by excluding articles of heading 8483 from classification in 
a heading in Section XVII provided they constitute integral parts of engines 
or motors. In other words, if the fan clutch is an integral part of an engine, it 
cannot be classified in heading 8708, HTSUS. 

There is no dispute that the fan clutch is a part of the engine because it is 
dedicated to use solely with the engine, and it has no independent function. 
Although the fan clutch is a part, the issue that arises is whether it is an 
“integral part” within the meaning of Section XVII Note 2(e). Neither the 
HTSUS nor the EN’s provide a definition for the term “integral”. The 
Merriam-Webster On Line Dictionary gives the following definition for the 
word integral: 


1 a: essential to completeness : Consitutent<an integral part of the 
curriculum 


2: composed of integral parts 
3: lacking nothing essential 


You question whether the fan clutch should be considered an integral part 
of the engine. You point out that a truck will operate without a fan clutch 
but it will run at higher temperatures and that the Horton fan clutches al- 
low trucks to operate at lower temperatures and thereby save fuel. You ar- 
gue that a truck will not operate without a radiator so the question really is 
what is considered integral to an engine in order to make it operate as an 
engine. We believe that the automotive radiators are not analogous to the 
fan clutches under consideration. Unlike the fan clutches, automotive radia- 
tors are not directly mounted onto engines, but are usually connected to an 
engine through the tubes and engine. Even more significantly, there is a spe- 
cific provision in the HTSUS in which motor vehicles radiators are classi- 
fied, subheading 8708.91, HTSUS. In contrast, the HTSUS does not contain 
a specific provision for fan clutches. Although the proposed ruling provided 


an imprecise description of the fan clutches regarding their size and how 


they are mounted to an engine, we believe that this description does not af- 
fect the analysis regarding how the fan clutches operate and how they are 
classified. 

We have once again reviewed the information available and we continue 
to believe that fan clutches are necessary to complete motor vehicle engines. 
By regulating the speed of the engine fan, the fan clutch ensures that there 
is a proper airflow to the engine’s cooling system, and thus it helps maintain 
a proper engine temperature. The engine fan must rotate at the right speed 
to ensure that the engine reaches an adequate temperature, so that the en- 
gine can work efficiently. Even more significantly, if the fan does not rotate 
at a sufficient speed, the inadequate airflow could quickly cause the engine 
to overheat, which would severely damage it. In other words, the fan clutch 
is essential for the engine to function properly 

Although the fan clutch is not an internal part of the engine block, it is 
our understanding that it is still permanently mounted onto the engine. In 
HQ 087166, dated November 1, 1990, we ruled that the language of Section 
XVII Note 2(e) does not require an integral part of an engine be an internal 
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part of the engine block. Based on the fact that the fan clutch is essential to 
the function of an engine, we conclude that it is necessary to complete an en 
gine and thus it is an integral part of an engine. Therefore, Section XVII, 
Note 2(e) precludes the fan clutches from being classified in a heading of 
Section XVII, HTSUS. This means that the fan clutches cannot be classified 
in Heading 8708, HTSUS, as parts for a motor vehicle. Consequently, we 
find that NY I 88480, NY I[88481, NY I[88482, NY [88483, NY I88484, N¥ 
189250, NY 189251, NY 189252, and NY 189253 incorrectly determined that 
the fan clutches were classified in heading 8708 

In classifying the fan clutches, which are integral parts of internal com 
bustion engines, we apply Section XVI Note 2, which states in pertinent part 
that parts of machines are to be classified according to the following rules 


(a) Parts which are goods included in any of the headings of chapters 
84 and 85 (other than headings 8409, 8431, 8448, 8466, 8473 
8455, 8503 8522, 8529, 8538 and 8548) are in all cases to be classi 


fied in the respective headings |Emphasis added]; 


Other parts, if suitable for use solely or principally with a particu 
lar kind of machine, or with a number of machines of the sam«e 
heading (including a machine of heading 8479 or 8543) are to be 
classified with the machines of that kind or in heading 8409 
8431, 8448, 8466, 8473, 85038, 8522, 8529 or 8538 as appropri 
ate 


In considering Note 2(a) and Note 2(b respectively, it is necessary to d 
termine whether the fan clutches at issue can be classified by themselves, o1 
only as parts suitable for use solely or principally with spark-ignition inter 
nal combustion piston engines. If the fan clutches are separately classifiable 


as a product of chapter 84 or 85, Note 2(a) is applicable and they will be clas 


sified in their respective heading, regardless of the fact that they are a part 
of an internal combustion engine. If the fan clutches cannot be classified 
separately as a product of chapter 84 or 85, then Note 2(b) is applicable and 
they will be classified under heading 8409, HTSUS as a part of a spark 
ignition internal combustion piston engine. Clutches are provided for eo 
nomine in heading 8483, HTSUS. The engine fan clutches at issue are 
clutches, and thus, Section XVI Note 2(a) is applicable. Therefore, by appli 
cation of Section XVI Note 2(a), classification as a part of a motor vehicle et 

gine in heading 8409, is precluded and the engine fan clutches are classified 
in heading 8483, HTSUS, a heading for clutches. This position is consistent 
with CBP’s determination in NY A84377 and NY J88108 which correctly de 

termined that the engine fan clutches are classified in subheading 
8483.60.40, HTSUS, as clutches 


HOLDING: 

The truck engine cooling fan clutches are classified in subheading 
8483.60.4040, Harmonize Tariff Schedule of the United States Annotated 
(HTSUSA) as: Transmission shafts (including camshafts and crankshafts 
cranks: bearing housings... ; clutches and shaft couplings (including uni 
versal joints): Clutches and shaft couplings (including universal joints): 
Clutches and universal joints: Clutches. The general, column one rate of 
duty for the fan clutches is 2.8 percent ad valorem. Duty rates are provided 
for your convenience and are subject to change. The text of the most recent 
HTSUSA and the accompanying duty rates are provided on the World Wide 
Web at www. usitc.gov. 
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EFFECT ON OTHER RULINGS: 

NY I 88480 dated December 6, 2002, NY [88481 dated December 6, 2002. 
NY 188482 dated December 6, 2002, NY 188483, dated December 6, 2002, 
NY I 88484 dated December 6, 2002, NY 189250, dated December 11, 2002, 
NY 189251 dated December 11, 2002, NY 189252 dated December 11, 2002, 
and NY 189253, dated December 11, 2002 are revoked 


John Elkins for MYLES B. Hat 
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OPINION 


Pogue, Judge: Plaintiff Siderca, S.A.1.C. (“Siderca”) challenges 
determinations made by Defendant, the U.S. International Trade 
Commission (“the ITC”) in the sunset review of antidumping orders 
on certain standard, line, and pressure pipe (“SLP”) from Argentina, 
Brazil, Germany, and Italy. Plaintiff, an Argentine producer of SLP, 
specifically challenges the ITC’s cumulation of Argentine SLP with 
that of Brazil and Germany, and the ITC’s finding that material in- 
jury to U.S. producers of SLP is likely to recur in the event of revoca- 
tion of the antidumping orders. Plaintiff alleges that these determi- 
nations are not in accordance with law and unsupported by 
substantial evidence. Because the Court finds that the record does 
not disclose whether the ITC employed the correct legal standard in 
finding a likelihood of recurrence of material injury, the Court re- 
mands. In addition, for reasons of judicial economy, the Court also 


considers whether, given the correct legal standard, substantial evi- 


a9 
io 
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dence supports the ITC’s determinations. While the Court finds that 
the ITC’s cumulation decision is supported by substantial evidence 
on the record, the Court finds that the ITC’s finding of a likelihood of 
recurrence of material injury is not so supported, and remands this 
determination for further consideration. 


BACKGROUND 


In August of 1995, pursuant to the ITC’s finding that U.S. produc- 
ers of SLP were being materially injured by competition from 
dumped imports, the United States Department of Commerce im- 
posed antidumping orders on SLP from Argentina, Brazil, Germany, 
and Italy. See Certain Small Diameter Seamless Carbon and Alloy 
Steel Standard Line and Pressure Pipe from Argentina, 60 Fed. Reg. 
39,708 (Dep't Commerce Aug. 3, 1995) (notice of antidumping duty 
order), Certain Small Diameter Seamless Carbon and Alloy Steel 
Standard Line and Pressure Pipe from Brazil, 60 Fed. Reg. 39,707 
(Dep’t Commerce Aug 3, 1995) (notice of antidumping duty order and 
amended final determination), Certain Small Diameter Seamless 
Carbon and Alloy Steel Standard Line and Pressure Pipe from Ger- 
many, 60 Fed. Reg. 39,704 (Dep’t Commerce Aug. 3, 1995) (notice of 
antidumping duty order and amended final determination), Certain 
Small Diameter Seamless Carbon and Alloy Steel Standard Line and 
Pressure Pipe from Italy, 60 Fed. Reg. 39,705 (Dep’t Commerce Aug. 
3, 1995) (notice of antidumping duty order). Five years later, pursu- 
ant to 19 U.S.C. § 1675(c) (2000), the ITC instituted a sunset review 
to determine whether revocation of the antidumping orders would 
likely lead to the recurrence of material injury to U.S. SLP producers 
within a reasonably foreseeable period of time. See 19 U.S.C. 
§ 1675a(a)(1)': Seamless Pipe from Argentina, Brazil, Germany, and 
Italy, 65 Fed. Reg. 41,090 (ITC July 3, 2000) (institution of five- year 
reviews concerning the countervailing duty and antidumping duty 
orders on seamless pipe from Argentina, Brazil, Germany, and Italy). 

In the course of the review, the ITC made two determinations 
which Plaintiff now challenges. First, pursuant to 19 U.S.C. 
§ 1675a(a)(7), the ITC decided to assess the volume and effect of im- 
ported SLP from three of the four countries, including Argentina, cu- 


I Title 19 U.S.C. § 1675a(a)(1) states, in part: 
1) In ge neral 

In a [sunset review], the Commission shall determine whether revocation of an order, or 
termination of a suspended investigation, would be likely to lead to continuation or recur 
rence of material injury within a reasonably foreseeable time. The Commission shall con- 
sider the likely volume, price effect, and impact of imports of the subject merchandise on 


the industry if the order is revoked or the suspended investigation is terminated 


19 U.S.C. § 1675a(a)(1 





1S. COURT OF INTERNATIONAI 


mulatively. See 19 U.S.C. § 1675a(a)(7)°; Certain Seamless Carbon 
and Alloy Steel Standard, Line, and Pressure Pipe from Argentina, 
Brazil, Germany and Italy, Investigations Nos. 701—-TA-362 and 
731—TA-—707-—710 (Review) (July 2001), Pl.’s Ex. 3 at 12-13 (“Com- 
mission’s Views”); Pl.’s Initial Br.: Mem. of P. & A. in Supp. of PIl.’s 
Mot. for J. on the Agency R. at 13, 20 (“Pl.’s Br.”). Second, having cu- 
mulated the volume and effect of imported SLP from three of the 
four reviewed countries, the ITC found that these cumulated imports 
would likely cause recurrence of material injury to U.S. SLP produc- 
ers within a reasonably foreseeable time. See Commission’s Views, 
CR List 2, Doc. 78 at 30; Pl.’s Br. at 13, 22. 


STANDARD OF REVIEW 


The Court reviews the ITC’s determinations in sunset reviews to 
ascertain whether they are “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C 


8 1516a(b)(1)(B)Q); see also 19 U.S.C. § 1516a(ay(2 


DISCUSSION 


Plaintiff challenges both the ITC’s cumulation determination and 
its findings of a likely continuation or recurrence of material injury 
as not in accordance with law, and unsupported by substantial evi- 
dence. The Court will first address the question of whether the two 
determinations were made in accordance with law, and then discuss 
the question of substantial evidence. 


A. It is Unclear on the Record Whether the ITC’s Determina- 
tions Were Made in Accordance with La 

Plaintiff challenges both the ITC’s cumulation determination and 
its material injury determination as not in accordance with law, in 
that the ITC did not make its determinations using the statutorily 
required standard of likelihood. See Pl.’s Br. at 8. Most of the analy- 
sis that the ITC is statutorily required to undertake in a sunset re- 
view is governed by a “likely” standard. For example, in making a 
determination to cumulate the volume and effect of imports, the ITC 


a 
“Title 19 U.S.C. § 1675al: 
(7) Cumulation 


For purposes of this subsection, the Commissior 
and effect of imports of the subject merchandise fro 
[sunset reviews] were initiated on the same day, if suc 
with each other and with domestic like products in t 
sion shall not cumulatively assess the volume and effe 
dise in a case in which it determines that such import 


verse impact on tl lestic industry 


19 U.S.C 
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is required to determine whether such imports are “likely” to com- 
pete with each other and with the domestic product. See 19 U.S.C. 
§ 1675a(a)(7). Likewise, the ITC must determine whether material 
injury is “likely” to continue or recur. See 19 U.S.C. § 1675a(a)(1). 

The common meaning of “likely” is “probable,” or, to put it another 
way, “more likely than not.” See, e.g., A.G. der Dillinger Huttenwerke 
vu. United States, slip-op. 02—107, at 18, 18 n.14 (CIT Sept. 5, 2002) 
(explaining that in a countervailing duty sunset review, to satisfy a 
“likely” standard, a thing must be shown to be “probable,” or “more 
likely than not”); Usinor Industeel, S.A. v United States, slip-op. 
02-39, at 13-14 (CIT April 29, 2002) (“Usinor I”). In A.G. der 
Dillinger Huttenwerke and Usinor I, the ITC argued for or used a dif- 
ferent definition of likely: one that meant something more akin to 
“possible” than “probable.” The Court in those cases refused to coun- 
tenance the argument that the meaning of the statutory word 
“likely” was ambigous, and upheld the “probable” standard. Id., see 
also Usinor Industeel, S.A. v. United States, 26 CIT ; 215 F. 
Supp. 2d 1356, 1357-1358 (2002) (“Usinor IT”) (denying interlocutory 
appeal on the issue of the definition of “likely”), Usinor Industeel, 
S.A. v. United States, slip op. 02-152, at 4-6 (CIT Dec. 20, 2002) 
(“Usinor IIT”) (rejecting argument that “likely” means something be- 
tween “possible” and “probable”). While the ITC does not appear to 
argue before the Court here that “likely” as used in sunset reviews 
has any other meaning than “probable,”’ Plaintiff avers that the 
ITC’s determination does not show that the ITC employed a “more 
likely than not” standard in evaluating the evidence here. In addi- 


°Tn fact, the ITC avers that throughout the period contemporaneous with this review, it 
applied a “probable” standard, and its advancement of a “possible” standard in the Usinor 
cases was due to a fundamental misconception; i.e., that the Court used the word “probable” 
to connote a high degree of certainty, rather than “more likely than not.” See Def.’s Mem 
Opp’n to Pl.’s Mot. for J. on the Agency Rec. at 8-10 (“Def.’s Br.”). However, because nothing 
in the ITC’s actual sunset review determination reflects this understanding, or lack thereof 
the ITC’s argument may be nothing more than post hoc rationale 

At the same time, the ITC makes the curious and wholly unpersuasive argument that 
while the Court may have defined “likely” as “probable,” it is up to the ITC to define the 
word “probable,” and that, moreover, any definition of “probable” that the ITC adopts should 
receive Chevron deference. See Def.’s Br. at 11. Chevron deference applies only to agency in 
terpretation of an ambiguous statutory term. See Chevron U.S.A., Inc. v. Natural Resources 
Defense Council, In 167 U.S. 837, 843 (1984). Where a statutory term has a plain mean 
ing, as it does here, the plain meaning is just that; it requires no further elucidation on the 
agency's part. Furthermore, even were the ITC’s interpretation of a definition, rather than 
a statutory term, somehow susceptible to Chevron deference, the Court notes that the ITC 
does not appear to have actually advanced any meaning for the word “probable” before this 
Court, other than to say that “probable” indicates no particular level of certainty. It does; it 
requires that something be “more likely so than not.” A.G. der Dillinger Huttenwerke 
United States, slip-op. 02-107 at 18 & 18 n.14 (CIT Sept. 5, 2002). 

The Court notes the that the ITC’s argument may be an indirect way of stating that the 
ITC still believes that the statutory term “likely” is ambiguous, and that, therefore, the 
ITC’s definition of “likely” is due Chevron deference. However, as discussed above, the Court 
has repeatedly found that the term “likely” is not ambiguous; therefore, Chevron deference 
is not appropriate in this proceeding 





tion, Plaintiff claims that, in light of previous cases dealing with con- 
temporaneous reviews that found that the ITC may have employed 
the wrong standard, and contemporaneous statements by the ITC 
arguing for or advancing a “possible” standard, the ITC’s determina- 
tions on this sunset review must be remanded as not in accordance 
with law. See Pl.’s Br. at 12, 16—19. 

Plaintiff is at least partially correct. Although the ITC, in the 
Commission’s Views, constantly references the statutory “likely” 
standards, nothing in its determination indicates whether it used 
“likely” to mean “more likely than not” or something less. The ITC 
does not discuss the meaning of “likely,” and the substance of the 
Commission’s Views does not reveal the use of a particular standard. 
The ITC’s use of an incorrect standard in contemporaneous reviews, 
the ITC’s confused arguments regarding the standard it used in this 
review, and the failure of the Commission’s Views to identify the 
standard used in this review all render the determination unclear on 
this issue. It therefore cannot be sustained as in accordance with 
law. On remand, the Court directs the ITC to make clear which stan- 
dard it used in this determination, and if it employed a “possible,” 
rather than “more likely than not” standard, to reconsider its find- 


ings accordingly 


B Given thre P opel Standard oO} Re viell th [ TC "9 Findings on 
Cumulation are Supported by Substantial Evidence, While 
ren are KF; LdI1NLS 77 Vate rial In ury Lr Ve t So Supported 


While the ITC’s failure to clearly indicate what it meant by “likely” 
requires remand of its decision, regardless of what definition of 
‘likely” was actually employed, for reasons of judicial and adminis- 
trative economy, the Court will also now consider whether the evi- 
dence upon which the ITC based its material injury determination 
was substantial enough to support an affirmative finding under the 


correct, “probable” standard. Therefore, the Court will now review 


whether, given the correct standard, the ITC had substantial evi- 
dence on the record for the determinations that Plaintiff challenges. 
Plaintiff challenges two determinations. First, Plaintiff challenges 
the ITC’s decision to cumulate imports from Argentina, Brazil, and 
Germany as unsupported by substantial evidence on the record. See 
Pl.’s Br. at 20. Second, Plaintiff challenges the ITC’s determination 
that the cumulated imports would be such as to create a likelihood of 
recurrence of material injury as unsupported by the record evidence. 
See Pl.’s Br. at 22. The Court will discuss each determination in turn. 


1. The ITC’s Findings on Cumulation Are Supported by Substan- 


tial Evidence 


The ITC engages in a two-step analysis in deciding whether to cu- 
mulate imports in a sunset review. First, the ITC must determine 
whether that the imports from each country would be likely to have 


THE PAPER AND INK USED IN THE ORIGINAL 
PUBLICATION MAY AFFECT THE QUALITY OF 
THE MICROFORM EDITION. 
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no discernible impact on the U.S. market. See 19 U.S.C. 
§ 1675a(a)(7). The ITC did not find that the imports would likely 
have no discernible impact in this case and Plaintiff does not chal- 
lenge this issue. See Commission’s Views, CR List. 2, Doc. No. 78 at 
13. Second, the ITC must find that the imports it seeks to cumulate 
would likely compete with each other and with the domestic product. 
See 19 U.S.C. § 1675a(a)(7). It is this latter finding which Plaintiff 
challenges. See Pl.’s Br. at 20. 

In deciding whether subject imports would be likely to compete 
with each other and the domestic product in the event of revocation, 
the ITC traditionally considers four subfactors: (1) the degree of 
fungibility between the imports from different countries and the do- 
mestic like product, (2) the existence of common or similar channels 
of distribution for imports and the domestic like product, (3) the 


presence of sales or offers to sell in the same geographical markets, 


and (4) whether the imports are simultaneously present in the mar- 
ket. See, e.g., Wieland Werke, AG v. United States, 13 CIT 561, 563, 
718 F. Supp. 50, 52 (1989) (citation omitted). The four subfactors are 
neither exhaustive nor exclusive, nor is any single factor determina- 
tive. Id. (citation omitted). In the instant matter, the ITC found that 
all four subfactors supported a finding that the imports would com- 
pete with each other and with the domestic like product. See Com- 
mission’s Views, CR List 2, Doc. No. 78 at 13-15. The Court will dis- 
cuss each of the four subfactors in turn. 

First, the ITC considered the degree of fungibility between SLP 
from Argentina, Brazil, Germany, and the U.S. See Commission’s 
Views, CR List 2, Doc. No. 78 at 14-15. Degree of fungibility refers to 
the degree to which consumers of SLP find foreign and domestic SLP 
substitutable for one another. See id.; see also Corus Staal BV v. 
United States Intl Trade Comm’n, CIT Slip. Op. 03-32 at 24 (Mar. 
21, 2003). The ITC noted that in the material injury determination 
underlying the original antidumping orders on SLP from the Argen 
tina, Brazil, and Germany, foreign SLP was found to be a “reason 
ably good substitute] |” for domestic SLP. See Commission’s Views, 
CR List 2, Doc. No. 78 at 14. Moreover, responses from question- 
naires issued for the sunset review revealed that U.S. importers of 
SLP found SLP from Argentina, Brazil, Germany, and the U.S. to be 
interchangeable. Jd. While the Commission found that most domes- 
tic purchasers of SLP require that SLP comply with standards set by 
either the American Society for Testing and Materials or the Ameri- 
can Petroleum Insitute, the Commission noted that no domestic pur- 
chasers of SLP indicated that SLP from Argentina, Brazil, or Ger-" 
many failed to comply with such standards. Jd. Therefore, the ITC 
appears to have found that the subfactor of fungibility was satisfied. 

It is unclear whether Plaintiff challenges this subfactor. See Pl.’s 
Br. at 20; Pl.’s Reply Br. at 5-6. Plaintiff points to no record evidence 
that was ignored by the ITC in making its fungibility finding, nor to 
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any reasonable alternate view of the available evidence with which 
the ITC failed to grapple." 
dence which, although not on the record, should have been placed 


See id. Neither does Plaintiff point to evi- 


there, and which would counter the ITC’s fungibility finding. See id. 
Therefore, the Court finds that the ITC’s finding that the subject 


merchandise was fungible inter se and with the domestic like prod- 
uct was supported by substantial record evidence. 

The second subfactor is the existence of common or similar chan- 
nels of distribution. The ITC appears to have evaluated this subfac- 
tor by looking for evidence of whether foreign SLP and domestic SLP 
would be likely to be sold to the same customers. The Commission 
referred to the finding, in its original material injury determination 
underlying the antidumping orders on SLP from Argentina, Brazil, 
and Germany, that previous to the imposition of dumping orders, the 
subject merchandise operated in common or similar channels of dis- 
tribution, in that it was sold to distributors, rather than directly to 
end-users. See Commission’s Views, CR List 2, Doc. No. 78 at 14; see 
also Certain Seamless Carbon and Alloy Standard, Line, and Pres- 
sure Steel Pipe from Argentina, Brazil, Germany, and Italy, Investi- 
gations Nos. 701—TA-362 and 731—TA—707 through 710 (Final), 
USITC Pub. No. 2910, PR List 1, Doc. No. 55 at I-23 (July 1995) 
(“Original Determination”).” Furthermore, the ITC indicated that 
the overwhelming majority of both domestic producers’ sales and im- 
porters’ sales during the sunset review period were to distributors, 
rather than to end-users. See Commission’s Views, CR List 2, Doc. 
No. 78 at 15, 15 n.81. The ITC also noted that “[t|here is nothing in 
the record of [the sunset review] indicating that a significant overlap 
in the channels of distribution among subject imports and the do- 
mestic like product would not be likely upon revocation of the anti- 
dumping duty orders.” See Commission’s Views, CR List 2, Doc. No. 
78 at 15 (emphasis added). 


1 the course of its eibilit s n, that price is one of 
the t nost | t actors in SLP purchasin isions. See mmission’s Views, CR 
List : oc. } 1 ne of the surveys o ha ~ ducted by the ITC indeed 
shows this result, but a second survey indicates that there e five factors which surpass 
price in purchasing decisions, regarding two of which respondents found domestic SLP su- 
perior to foreign SLP. See Cer Seam arbor lA teel Standard, Line and 
Pressure Pipe from Argentina, Brazil, Germany, and Italy, Staff Report to the Commission 
on Investigations Nos. 701—TA—362 and 731-TA-—7 710 (Re w), CR List 2, Doc. No. 76 
at Page 13 & Tables II-2 7 (May 24. 2001 Staff Report While the discrepancies 
between these two surveys does affect the ITC’s consideratio f the likely price effects of 
subject imports in the event of revocation, see discussion inf? dy 8—41, the Court does not 
believe it undermines the ITC’s findings on fungibility here he substantial record evi 
dence, with which both surveys are consistent, indicates that foreign SLP would be inter- 
changeable with domestic SLP for most purchasers 


Documents contained on the public record are cited a PR.” followed by the document 
list in which they are contained, followed by the document num| Documents in the confi 
dential record are cited as “CR,” followed by the document lis vhich they are contained 


followed by the document number. 
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Siderca makes two challenges to the ITC’s findings on the common 
channels of distribution subfactor. First, it alleges that it provided 
proof to the ITC that its imports would not compete in common or 
similar channels of distribution with domestic SLP. Pl.’s Br. at 
20-21. Second, it challenges the manner in which the ITC framed its 
findings, claiming the ITC’s particular choice of words is indicative 
of a lack of substantive evidence to support its findings. Pl.’s Br. at 
13, 20. The Court will consider each argument in turn. 

First, Siderca alleges that it provided proof to the ITC that its im- 
ports would not compete in common or similar channels with domes- 
tic SLP. Specifically, during the sunset review, Siderca stated that its 
focus would be on long-term contracts with end-users, rather than 
sales to distributors. See Commission’s Views, CR List 2, Doc. No. 78 
at 15 n.81. As proof of its end-user focus, Siderca submitted to ITC a 
chart showing that end-user sales had accounted for, in the year 
2000, a majority of its sales of all steel goods production, including 
SLP. See Long Term Agreements, Ex. 3 to Resps. to Comm’ & Staff 
Post-Hr’g Questions, Attach. to Post Hr’g Br. of Siderca SAIC from 
Argentina, Attach. to Letter from David P. Houlihan et. al. to the 
Hon. Donna R. Koehnke, Sec’y, U.S. Int’i Trade Comm'n, Re: Certain 
Seamless Carbon and Alloy Steel Standard, Line, and Pressure Pipe 
from Argentina, Brazil, Germany, and Italy Invs. Nos. 701~TA-362 
and 731-TA-707-710(Reviews), CR List 2, Doc. No. 49 (May 10, 
2001). However, the ITC found that while the graph showed that the 
majority of Siderca’s production and sales were bound to long-term, 
end-user contracts, the rest, a sizable minority, were not so bound. 
See Commission’s Views, CR List 2, Doc. No. 78 at 15 n.81. There- 
fore, while Siderca may “prefer” the long-term, end-user market, a 
sizable amount of its SLP does not trade in the long-term, end-user 
market. Id. 

Second, Siderca challenges the ITC’s statement that “[t|here is 
nothing in the record of [the sunset review] indicating that a signifi- 
cant overlap in the channels of distribution among subject imports 
and the domestic like product would not be likely upon revocation of 
the antidumping duty orders.” Commission’s Views, CR List 2, Doc. 
No. 78 at 15 (emphasis added); see also Pl.’s Br. at 13, 20. Siderca 
challenges the statement on a logical, rather than an evidentiary or 
substantive basis, pointing out that there being no evidence on the 
record to refute a fact is not the same thing as there being evidence 
on the record to support it. Jd. While true as a logical statement, the 
argument is inapposite here. In stating that there was no record evi- 
dence to show that subject imports would not compete with each 
other and the domestic like product, the ITC does not appear to have 
been covering up an absence of record evidence to support a finding 
that subject imports would compete with each other and with the do- 
mestic like product. While there was very little evidence on the 
record regarding common channels of distribution, what evidence 
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there was indicated that the distributor market is the predominate 
method by which SLP is bought and sold in the United States. This 
evidence supported the ITC’s finding that Argentine, Brazilian, and 
German SLP would compete in the same distributor market as do- 
mestic SLP. Moreover, the ITC explained why it did not find 
Siderca’s end-user argument persuasive, and Siderca has pointed to 
no other evidence that could serve to persuasively rebut the ITC’s 
finding that a sizable amount of its SLP sales were not to long-term 
end-users, and therefore must have moved in other markets, h as 
distributor markets.” Given this context, the ITC’s statement that 
there was no record evidence to support a finding that subject im- 
ports would not compete with each other is simply a true, factual 
statement. There was no such record evidence. There was, however, 
evidence indicating that they would compete. ' 

Therefore, because the ITC placed on the record and discussed in 
the Commission’s Views evidence which supported a finding that for- 
eign SLP would have common or similar channels of distribution, 
and there was no evidence on the record to suggest otherwise, the 
Court finds that the ITC’s finding that Argentine, Brazilian, and 
German SLP would have common or similar channels of distribution 
with domestic SLP is supported by substantial evidence. 


{ | 


’Siderca has not alleged that it was dissuadec 
ing the investigation; moreover, it refused to pro 
ness plan, to the ITC. See Siderca’s Responss 
naire: Certain Seamless Carbon and Alloy Steel Standard 
Argentina, Attach. 2 to Letter from David P. Houlihar 
Case LLP, to ¢ iristopher Cassie U.S. Int'l Trad 
tain Seamless C bon and O* t St 
al., I Nos 
|—4 (Mar. 19, 
persuasive eV nce an rett pro\ 1d€ 
the record, it must bear t burden of its bel 
The Court recognizes that Plaintiff's underly 
original reviews alone cannot constitute “substant 


sunset review. See Pl.’s Br. at 20-21. Almost nc 


the subject producers during the five years precedi 
' 
t 


evidence relating to the sunset review n 
Staff Report, CR List 2, Doc. No. 76 at 3 5, and IV-7. Acec ng to Plaintiff's 
argument, while the findings underpinning the « nal order lave some evidentiary 
value, they do not rise to the level of substantial « 

overly broad. What constitutes substantial evi 

sonable mind might accept as adequate to s 

NLRB, 305 U.S. 197, 229 (1938) (citations on d), depend yurse, on the conclusion 
being supported Given that the conclusion to be supported her that subject produce rs 
will avail themselves of the distributor market should they s« n the U.S., evidence that 
the distributor method of buying and selling SLP is the only o1 irrent with importers in 
the United States, represents the majority of sales of domest LP producers, and that 
subject producers used this method when they previously sold SLP to the U.S. market, ap 
pears to be “such relevant evidence as a reasonable mind might accept as adequate to sup 


port a conclusion.” 
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The third subfactor in the cumulation analysis is the likely pres- 
ence of sales or offers to sell in the same geographical markets. In 
finding that foreign SLP was likely to compete in the same geo- 
graphical areas as domestic SLP, the ITC relied on the findings in its 
original material injury determination that imports had competed 
directly, and nationwide, with domestic SLP before the orders were 
issued. See Commission’s Views, CR List 2, Doc. No. 78 at 15. The 
only other record evidence relevant to the topic was the indication by 
both domestic producers and importers of SLP that, during the sun- 
set review period, they served the entire continental United States. 
Id. at 15 n.84. 

Siderca faults the ITC for relying so heavily on its original deter- 
mination in making the findings here. See Pl.’s Br at 20—21. Siderca 
points out that it did not import subject merchandise to the United 
States during the period covered by the sunset review.” Siderca ap- 
pears to infer from this that there cannot be substantial evidence to 
support a finding that subject merchandise would likely compete in 
the same geographic areas as domestic SLP or to support a finding 
that subject merchandise would be simultaneously present in the 
market with domestic SLP. 

Siderca’s challenge to the ITC’s handling of this subfactor is 
unpersuasive. While it is true that there was virtually no importa- 
tion of SLP from the subject countries during the period covered by 
the sunset review, given that U.S. SLP producers sell nationwide, 
even were an importer of SLP only to focus on a small area of the 
country, the importer would necessarily be competing in the same 
geographic area as the domestic SLP producers. Therefore, the ITC’s 
finding that foreign SLP was likely to compete geographically with 
domestic SLP is supported by substantial evidence. 

The fourth subfactor that ITC traditionally considers with re- 
gard to cumulation is simultaneous presence in the market. This 
factor appears to relate to whether goods are in the market 
at the same time. The Original Determination found that there 
had been direct competition between subject and domestic SLP 
for at least 27 straight financial quarters. See Original Deter- 
mination at I-23, 23 n.128;” see also Original Staff Report at 


°Exports of SLP to the United States from Brazil and Argentina were at | | during the 
period of review; exports of SLP to the United States from Germany ranged between a low 
of [less than short tons in 1999 and a high of [more than | short tons in 1998. See 
Staff Report, CR List 2, Doc. No. 76 at Tables IV—38, IV—5, and IV—7 

% While the Original Determination did find that there had been competition for at least 
27 quarters, this finding appears to be based on a misreading of the staff report accompany- 
ing the Original Determination. The Original Determination cites to page 115 of the accom- 
panying staff report for the proposition that there had been competition for at least 27 quar- 
ters. See Original Determination at I-23, 28 n.128. However, the data on that page instead 
shows that there had been at least 27 individual price comparisons over four years. Staff 
Report (INV—S-—097) Original (Final) at I-115 (July 1995) (“Original Staff Report”). Al- 
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I-115.'° Moreover, the Court has located no evidence on the record, 
or any argument in the briefs, suggesting that the SLP market is a 
seasonal market, such that foreign SLP would be available at set 
times when domestic SLP was not. The proposition to be supported 
is that steel products are not seasonal goods such that domestic and 
foreign producers will sell the goods at mutually exclusive time peri- 
ods. It appears to the Court that the original determination provides 
such evidence as would enable a reasonable mind to find that the 
proposition is supported. 

In conclusion, the Court finds that the ITC’s determinations on all 
four subfactors are supported by substantial evidence on the record. 
The ITC amassed evidence showing that the foreign and domestic 
like products were considered good substitutes by consumers. The 
ITC demonstrated that there is a predominant channel of distribu- 
tion for SLP in the United States, and discussed, if briefly, Plaintiff's 
substantive objections to its analysis of this issue. The ITC amassed 
evidence which shows conclusively that foreign imports would com- 
pete in the same geographic markets as domestic SLP, and finally, 
the evidence on likely simultaneous presence, while scanty, is suffi- 
cient to enable a reasonable mind to find the proposition supported. 
Therefore, the Court finds that the ITC’s cumulation determination 
was supported by substantial evidence and thus, cumulation of the 
volume and effect of Argentine, Brazilian, and German imports was 
proper. 


2. The ITC’s Findings on Material Injury Are Not Supported by 
Law or Substantial Evidence 


Having found that the ITC’s cumulation decision is supported by 
substantial evidence on the record, the Court will discuss the ITC’s 
finding that revocation of the antidumping orders is likely to lead to 
a continuation or recurrence of material injury to the domestic SLP 
industry within a reasonably foreseeable period of time. To make an 
affirmative finding that material injury is likely to recur, the ITC is 
statutorily required to evaluate three factors and determine that 
these factors support a finding that revocation would lead to mate- 
rial injury in a “reasonably foreseeable” period of time. See 19 U.S.C. 
§ 1675a(a)(1). These three factors are (1) the likely volume of subject 
imports, (2) the likely price effects of subject imports, and (3) the 


though the Original Determination cited to this incorrectl) 
finding remains true: both domestic and foreign SLP had compet 
U.S. market during the original period of review 

10The Original Staff Report was not listed as part of tl 


in this case. Nevertheless, it is cited to by the Original Determination, and can therefore 


fairly be taken as incorporated by reference. A copy of the confidential version of the Origi 


nal Staff Report was pro. ided to the Court by the IT¢ ind w on file with the Court 


However, because it was not listed as part of the certified administrative record, it does not 


have a list or document number 
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likely impact of subject imports. Jd. Plaintiff challenges the ITC’s 
findings on all three factors; the Court discusses each factor in turn. 
See Pl.’s Br. at 22, 29, 31 


ITC's Findings on the Likely Volume of Imports Is Not in Ac 
cordance with Law and is Not Supported By Substantial 
Evidence. 


The first factor concerns the likely volume of subject imports in 
. ran . PT ‘ 11 om 
the event of revocation. See 19 U.S.C. § 1675a(a)(2)(A)-(D). Che 


ITC is statutorily mandated to consider four subfactors in evaluating 


44 Title 19 U.S.C. § fsalay(2 i : s the three main factors that the IT¢ 


consider (volume rl and impact well h factor’s corresponding subfactors 


Vi 


In evaluating the 


subject merchandise if the order is re 
voked or the suspended iny f is terminated, the Commission shall consider whether 
the likely volume of imports subject merchandise would be significant if the order 


revoked or the suspended investigation is terminated, either in absolute terms or relative to 


production or consumption in the United States. In so doing, the Commission shall consider 


all relevant economic facto 
\ y | lv ine? ' j { : } 
any likely increase 1 ro cto pac or existing 


unused production capacity in 
| 
the exportin ountr) 


B) existin 


merchandise into countries 


(C) the existence 


other than the 


D) th 
vhich C 


duce othe. 
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n country 


merchandise currently , yr used to pr 


| ‘ 
in evaiuatil 
revoked or the 


whether 


A) there 


chandis¢ 
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enter the United States at pric 
that otherwise 


or suppressing effect on the price of 
domestic like product 


f , 
4) Impa 


imports of the subject merchandise on the industry i 


the order is revoked or tl uspended investigation is terminated, the Commission shall 


consider all relevant economic factors which are likely to have a bearing on the state of the 


industry in the United States, including, but not | 


A Rocke j | t 
A) likely declines yu Sale market producti 


vestments, and utill 
B) likely negat fects on cash flow, inventor employment, wi ibility 
to raise capital 


(C) likely negatir f ts on the existing development and production efforts of the in 


dustry, including efforts or more advanced version of the domestic 


like product 





the hkely volume of imports. These four subfactors, which are non- 
exclusive, include: (1) any likely increase in the production capacity 
or existing unused production capacity in the exporting country; (2) 
existing inventories of the subject merchandise; or likely increases in 
inventories, (3) the existence of barriers to the importation of such 
merchandise into countries other than the United States; and (4) the 
potential for product- shifting if production facilities in the foreign 
country, which can be used to produce the subject merchandise, are 
currently being used to produce other products See 19 U.S.C 

S 1675a(a)(2). The ITC appears to have considered two additional 


subfactors as well, for a total of six subfactors: (5) the extent to 


which the exporting countries’ SLP production was export-driven; 
and (6) the international business affiliations of the manufacturers 
in the exporting countries See Commission's Views, CR List 2, Doc 


No. 78 at 25-27. The Court will discuss the ITC’s treatment of each 
subfactor in turn, and then discuss whether, together, they support a 
finding that the likely volume of subject imports upon revocation 
support a further finding that material injury was likely to continue 
or recul 

The first subfactor involves the effects of any likely increase in the 
exporting countries’ production capacity or existing unused produc 
tion capacity in the exporting count Se 19 U.S.C 
§ 1675a(a)(2)(A). Subject manufacturers’ overall capacity to produce 
subject merchandise declined during the period of review, but the 
ITC found that they maintained some excess capacity. See Staff Re- 
port, CR List 2, Doc. No. 76 Tables [V—3, IV and IV—7; Com- 
mission’s Views, CR List 2, Doc. No. 78 


The second subfactor involves existing invent s of the subject 
merchandise, or likely increases in inventori See 19 U.S.C 
§ 1675a(a)(2)B). The ITC found that while Brazil and Germany did 
not maintain inventories of the subject merchandise during the 


POR, Argentina’s end-of-period inventories for 2000 totaled {almost 


I 
I 
short tons, a figure tl 


iat was roughly average for Argentina dur 
ing each year of the period of review, and amounted to a fairly small 
percentage of Argentine SLP production for 2000. See Commission’s 
Views, CR List 2, Doc. No. 78 at 26 n.156; Staff Report at Tables 
IV—3, IV—5, and IV—7. The ITC also found that while there were no 
reported U.S. end-of-year inventories of Brazilian or German SLP 
during the period of review, U.S. importers did hold a very small 
stock of Argentine SLP in inventory at end of the years 1997 
2000. See Commission’s Views, CR List 2, Doc. No. 78 at 26 n.156; 
Staff Report, CR. List 2, Doc. No. 76 at T LV 
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The third subfactor is the existence of barriers to the importation 
of such merchandise into countries other than the United States. See 
19 U.S.C. § 1675a(a)(2)(C). The ITC found that the exporting coun- 
tries did not face antidumping orders from countries other than the 
U.S., but Brazilian and German SLP faced high tariffs or non-tariff 
barriers in a number of other countries. See Commission’s Views, CR 
List 2, Doc. No. 78 at 25 n.158. 

The fourth subfactor is the potential for product-shifting if produc- 
tion facilities in the foreign country, which can be used to produce 
the subject merchandise, are currently being used to produce other 
products.'* See 19 U.S.C. § 1675a(a)(2)(D). The ITC notes that the 
exporting countries can produce SLP on the same machines that 
they employed, during the POR, to make other products such as me- 
chanical and boiler tubing and oil country tubular goods (““OCTG”). 
See Commission’s Views, CR List 2, Doc. No. 78 at 24. The ITC noted 
that SLP producers reported that they can shift production between 
subject merchandise and other products’’ and that their overall ca- 
pacity to produce all products is quite high. /d.; see also Staff Report, 
CR List 2, Doc. No. 76 at Tables I[V—4, IV—6, IV—8, and Pages IV-4, 
IV—8, IV—12, and IV—15 to IV—16. The ITC also noted that the record 
indicates that SLP prices are generally higher in the U.S. than else- 
where. See Commission’s Views, CR List 2, Doc. No. 78 at 24-25: 
Staff Report, CR List 2, Doc. No. 76 at Pages V—-17 to V—18. The ITC 
states that Argentina would have a special incentive for switching 
production to SLP, as there is a U.S. antidumping order in place on 
Argentine OCTG. See Commission’s Views, CR List 2, Doc. No. 78 at 
25 n.151.™ 


12 Siderca challenges ITC’s determination on product-shifting as not hewing to a likeli 
hood standard. See Pl.’s Br. at 18. The ITC replies that 19 U.S.C. § 1675a(a)(2)(A)(D), which 
describes the product-shifting subfactor, requires ITC to evaluate the “potential” for 
product-shifting rather than the “likelihood” thereof. See Def.’s Br. at 20. Rather than sim- 
ply misstating the statutory standard, Siderca appears to be arguing that, having no per- 
suasive evidence on the other three statutory factors, the ITC relied solely on its findings on 
“potential” product-shifting to conclude that the likely volume of imports was sufficient to 


support of a finding of likely recurrence of material injury. See Pl.’s Br at 13. While the ITC 
is statutorily required to evaluate certain factors, it does not necessarily follow that even if 
it found that all were satisfied, its volume determination would be supported by substantial 
evidence. That depends on the facts of the particular determination. However, as the Court 
finds that the ITC has not amassed sufficient evidence to support a finding that there is a 
meaningful potential for product-shifting, see infra pp. 30-31, it need not reach this issue. 

13The Court notes that neither the Commission’s Views nor the Staff Report indicate 
where in the record SLP producers reported their ability to shift production; neither do the 
Commission’s Views or the Staff Report indicate whether producers were reporting their 
ability physically tu their plants over to SLP production from production of other 
goods, the economic fe bility of doing so, or both. See Commission’s Views, CR List 2, Doc 


No. 78 at 24; St pe R List 2, Doc. No. 76 at Tables IV—4, IV—6, IV—8, Pages IV-4, 


IV—8, [V—12 15. For further discussion of this issue and its effects on this instant 


ase, see infra pp )—.3 | 31 n.16 


l4 Siderca again argues that it would be unlikely to shift sales to the U.S. market 
because of its commitments to long-term end-users outside the United States. Pl.’s Br. at 





The fifth subfactor that the ITC considered is that of the export- 
driven nature of the exporting countries. See Commission’s Views, 
CR List 2, Doc. No. 78 at 26. The ITC found that the reviewed coun- 
tries produced heavily for the export market, with the significant 
majority of Argentina and Germany’s production going abroad, and 
roughly a third to a half of Brazil’s production going abroad. See 
Commission’s Views, CR List 2, Doc. No. 78 at 26 n.155; see also 
Staff Report, CR List 2, Doc. No. 76 at Tables [V—3, IV—5, and IV-7. 

The sixth subfactor considered was the transnational corporate af- 
filiations of the manufacturers in the exporting countries. See Com- 
mission’s Views, CR List 2, Doc. No. 78 at 26. The ITC found that the 
corporate affiliations of many of the subject country producers would 
provide a ready network for marketing, sales, and distribution, en- 
hancing the producers’ ability to resume exportation to the United 
States. Id. 

The ITC is not particularly clear as to how it combines the indi- 
vidual subfactors into a coherent whole, but, taken together, it ap- 
pears that the ITC rests its finding regarding the likely volume on 
the following considerations: (1) the producers’ overall capacity to 
produce all steel goods, combined with their physical ability to 
product-shift; (2) the export-driven nature of the subject producers’ 
SLP production; and (3) their international corporate contacts. The 
ITC appears to hold that the combination of its findings on these 
three factors make it likely that upon revocation of the antidumping 
order, there would be an influx of SLP imports from the subject coun- 
tries of sufficient volume to cause a recurrence of material injury. 
See Commission’s Views, CR List 2, Doc. No. 78 at 26. While this 
analysis may be unobjectionable as far as it goes, to be supported by 
substantial evidence, there must be “a rational connection between 
the facts found and the choice made.” Burlington Truck Lines Co. v. 
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Argentina produces per year, were it all redirected t 1 the | irket, it would consti 
tute a significant amount Staff Report 2 List 2 N Table IV-3. Moreover 
Siderca provides no evidence to support its claim that it switch sales of SLP to 
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United States, 371 U.S. 156, 168 (1962).'° The Court cannot conclude 
that the ITC’s finding of a likely volume of imports sufficient to sup- 
port a finding of material injury are justified, for two reasons. First, 
while the ITC has shown that the subject producers have a signifi- 
cant overall capacity to produce steel goods and are export-driven, 
the ITC has not made clear how it concludes that there is a meaning- 
ful potential for product-shifting. Second, the ITC has not explained 
how the subject producers’ international corporate contacts support 
its findings. 

First, the ITC’s analysis of the potential for product-shifting is not 
in accordance with law. The ITC rests its finding of a potential for 
product-shifting solely on a finding that such shifting is physically 
possible. The ITC never inquires into whether such a shift makes 
economic sense for the subject-country producers; i.e, whether the 
prices for SLP in the U.S. would economically justify a product-shift 
away from mechanical and boiler tubing and OCTG. However, the 
language of 19 U.S.C. § 1675a(a)(2)(D) indicates that something 
more than physical ability to product-shift must be found in order to 
satisfy the product-shifting subfactor. 

Specifically, the statute directs the ITC to consider the potential 
for product-shifting “if production facilities in the foreign country, 
which can be used to produce the subject merchandise, are currently 
being used to produce other products.” 19 U.S.C. § 1675a(a)(2)(D). 
Under the statute, the physical ability to produce subject merchan- 
dise using facilities now otherwise occupied is the necessary condi- 
tion for considering the potential for product shifting. Such physical 
ability does not, on its own, indicate that the subfactor is satisfied. 
To hold otherwise would render the first clause of 19 U.S.C. 
§ 1675a(a)(2)(D) superfluous. If the mere physical ability to product- 
shift was sufficient to show the “potential” to product-shift, then 
there would be no reason to direct the ITC to consider that potential 
above and beyond a finding of the physical ability to product-shift. 
Therefore, the Court must conclude that Congress intended 19 
U.S.C. § 1675a(a)(2)(D) to be satisfied only when, in addition to the 
physical ability to product-shift, product-shifting was otherwise a vi- 
able option.'® 


15 Moreover, as the Supreme Court noted in SEC v. Chenery Corp., an agency’s failure to 
articulate with precision the basis of its determination renders the determination unsuit- 
able for substantial evidence review: 

If the administrative action is to be tested by the basis upon which it purports to rest, 

that basis must be set forth with such clarity as to be understandable. It will not do for a 

court to be compelled to guess at the theory underlying the agency’s action; nor can a 

court be expected to chisel that which must be precise from what the agency has left 

vague and indecisive 


SEC v. Chenery Corp., 332 U.S. 194, 196-97 (1947). 


16 Given that the subject country producers are profit-making entities, their potential for 
doing anything rests inherently on their ability to afford it, e.g., because it makes them a 
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The ITC does not indicate exactly how much weight it gives the 
product-shifting subfactor, but under the Court’s reading of the Com- 
mission’s Views, it appears to be substantial. Given that the evi- 
dence supporting the other three statutory subfactors is minimal at 
best, it appears to the Court that if the ITC’s volume finding is to be 
supported by substantial evidence and in accordance with law, the 
ITC must indicate something beyond the mere physical possibility of 
product-shifting, and show that product-shifting is potentially a ra- 
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rate affiliations of the subject country producers. See Commission’s 
Views, CR List 2, Doc. No. 78 at 26-27. Again, the ITC does not indi- 
cate how much weight it ascribes to this factor; it is therefore diffi- 
cult for the Court to evaluate its importance in relation to the sub- 
stantial evidence standard. Be that as it may, the ITC describes how 
several of the subject country producers belong to large conglomer- 
ates. Id. at 26 n.158. The ITC furthermore argues that cross- 
ownership among foreign subject producers “appears to be enhanc- 
ing their ability to supply seamless pipe customers with operations 
in the United States and abroad through flexible supply arrange- 
ments, including global contracts.” Jd. at 26-27. In support of this, 
the ITC cites to the Staff Report’s discussion of pricing practices in 
the SLP market. See id. at 27 n.160; Staff Report, CR List 2, Doc. 
No. 76 at Page V—7. The Staff Report states that respondents gave 
mixed responses on the issue of whether there is “an increasing 
trend on the part of some end users toward using global contracts.” 
Staff Report, CR List 2, Doc. No. 76 at Page V—7. The ITC does not 
make it clear how it leaps from respondents’ mixed views of a pos- 
sible contracting trend to the conclusion that the subject country 
producers have contacts that will accelerate their marketing and dis- 
tribution into the United States.'” 

Therefore, the Court remands the ITC’s volume finding for further 
investigation and discussion of the potential for product-shifting, 
and for clarification on how transnational corporate affiliations af- 
fect the volume calculus. 


li. ITC’s Findings on the Likely Price Effects of Imports Are 
Not Supported By Substantial Evidence 


Having discussed the ITC’s treatment of the likely volume factor 
in its material injury determination, the Court will consider the sec- 
ond factor: likely price effects of subject imports in the event of revo- 
cation. The ITC is statutorily required to consider two subfactors in 
evaluating the likely price effects. These are (1) whether there is 
likely to be significant underselling by the subject imports as com- 
pared with the domestic like product and (2) whether the subject im- 
ports are likely to enter the United States at prices that would have 
a significant depressing or suppressing effect on the price of domes- 
tic like products. See 19 U.S.C. § 1675a(a)(3). The main controversy 


fails to indicate what amount of OCTG would likely be supplanted by SLP and whether this 
would be significant. See Commission’s Views, CR List 2, Doc. No. 78 at 25 n.151 


19The ITC does state that one German subject producer is part of a conglomeration that 
currently ships SLP to the United States from a country not subject to an antidumping or 
der. See Commission’s Views, CR List 2, Doc. No. 78 at 26 n.158. Conceivably, the parent 
corporation could use the distribution network it has for importing SLP from the non- 
subject country to help its subject country subsidiary, were the order revoked, but the ITC 
does not make this argument, preferring to allow the mere suspicion to masquerade as evi 
dence 
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on these facts concerns whether or not the ITC’s findings with re- 


gard to the first subfactor are such as to support a finding of likely 


continuation or recurrence of material injury 
The first subfactor is whether there is likely to be significant un- 
derselling by the subject imports as compared with the domestic like 


product. See 19 U.S.C. § 1675a(a\(3)(A). The ITC first notes that the 
original investigations found that price was an important factor in 
purchasing decisions, and that subject imports significantly under- 
sold the domestic like product during the period of investigation. See 
Commission’s Views, CR List 2, Doc. No. 78 at 27. The ITC also finds 
that a majority of producers and importers reported that differences 
other than price between the domestic and subject product are gen- 
erally not a significant factor in their sales. See id. at 27-28.7' Fi- 


Plaintiff does challer the | s findings as to the se factor, whether the sub 
ect imports are likely te ter the United States at pr 1 } e a significant de 
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ssi 
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In its discussion of the second subfactor, the note hat the original investigation 
found significant “price depressing and suppressing ef ( ymmission’s Views, CR 
List 2, Doc. No. 78 at 27. ITC then notes that given the likely ime of subject imports, the 
lower prices for foreigt P reported by purchasers, and a ! f consistent underselling 
in the original investigation, the revocation of the an ng orders will lead to exports 
with likely significant price depressing and suppressing effects. See id. at 28 

First, to the extent that this finding is based on the ITC’s discredited determinations re- 
garding volume and the importance of price in the SLP market, it must be remanded for 
reevaluation in light of the remand determinations on those issues. Second, the Court finds 
that to the extent that it is | is t y that both | Y n and depression 
will occur, the findir 
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Commission’s Views, CR t 2, Doc. No 

However, in now finding that both price depression and suppression are likely to result 
from revocation of the order, the ITC does not make clear whether it contemplates that in 
the event of revocation, some firms will lower price 1d some will maintain them, or 


whether market conditions will favor one scenario, and then the other. See Commission’s 


Views, CR List 2, Doc No. 78 at 28. Without this necessary context, it appears that the ITC 
is stating that prices will simultaneously go down and stay the same across the entire in- 
dustry. The Court therefore remands this finding for review in light of the remand findings 
on volume, and, inasmuch as the conclusions are the ne, clarification as to how price sup- 


pression and depression will occur 
291m r 
“tThe Court notes however, that there was disagreement to 1ether price itself was a 


significant factor. See Staff Report, CR List 2, Doc. No. 76 at I 
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nally, the ITC finds that price and quality were the two factors 
ranked highest by purchasers in making purchasing decisions, and 
that a majority of purchasers indicated that subject imports are 
cheaper than the domestic like product.** See id. at 28. 

As with likely volume, the Court cannot find that the evidence on 
the record supports ITC’s finding that the likely price effects support 
a finding of likely continuation or recurrence of material injury. 

With regard to the first subfactor, underselling, the ITC relies on 
the answers to a particular question in its purchasers’ questionnaire. 
Commission’s Views, CR List 2, Doc. No. 78 at 27-28; see also Staff 
Report, CR List 2, Doc. No. 76 at Table II-1; see, e.g., Company X 
Purchasers Questionnaire, CR List 2, Doc. No. 111 at Question 
III—23 (Feb. 12, 2001). In this question, the ITC asked purchasers of 
SLP to list, in order of importance, the three most important factors 
in deciding from which supplier to purchase SLP. See, e.g., Company 
X Purchasers Questionnaire, CR List 2, Doc. No. 111 at Question 
III—23 (Feb. 12, 2001). The ITC provided SLP purchasers with a list 
of example factors, including “current availability, extension of 
credit, prearranged contracts, price, quality of product, range of sup- 
plier’s product line, traditional supplier, etc.” Jd. Out of the nineteen 
purchasers responding to the question, six rated price as the number 
one factor, six rated price as the number two factor, five rated price 
as the number three factor, and two did not rate price as one of the 


top three factors in making purchasing decisions.~” See Staff Report, 


22This appears to be somewhat of a misstatement on the ITC’s part, although it is par- 
tially clarified by a footnote. See Commission’s Views, CR List 2, Doc. No. 78 at 28, 28 n.170. 
Although twenty domestic purchasers of SLP responded to the ITC’s questionnaires (see Re 
sponses to Purchasers’ Questionnaire, Certain Seamless Carbon and Alloy Steel Standard, 
Line, and Pressure Pipe from Argentina, Brazil, Germany, and Italy, CR List 2, Doc. Nos 
111, 113-118, 121—132 (including 127A) (Doc. Nos. 112 and 118 represent non-responses)) 
fewer than half appear to have answered any of ITC's specific questions regarding price 
comparison between domestic SLP and SLP from Argentina, Brazil, Germany, and Italy. See 
Responses to Purchasers’ Questionnaire, Certain Seamless Carbon and Alloy Steel Stan 
dard, Line, and Pressure Pipe from Argentina, Brazil, Germany, and Italy, CR List 2, Doc. 
Nos. 114, 117, 118, 123, 126-129 at Question [V—6. According to the ITC, all three respond- 
ing purchasers on the question of Brazilian SLP prices indicated that Brazilian SLP was 
more cheaply priced than domestic SLP. See Commission’s Views, CR List 2, Doc. No. 78 at 
28 n.170; Staff Report, CR List 2, Doc. No. 76 at Page V—17. Four out of five purchasers 
responding to a question on the price of Argentinian SLP stated that Argentinian SLP was 
more cheaply priced than domestic SLP, five of eight responding purchasers stated that 
German SLP was more cheaply priced than domestic SLP, with the other three indicating 
that German SLP was priced the same or higher than domestic SLP (the Court’s review of 
the questionnaire responses counts only seven responding purchasers on this question, with 
five responding that German SLP was cheaper than domestic, one indicating that German 
SLP cost the same as domestic, and one indicating that it cost more). See id.; see also Re- 
sponses to Purchasers’ Questionnaire, Certain Seamless Carbon and Alloy Steel Standard, 
Line, and Pressure Pipe from Argentina, Brazil, Germany, and Italy, CR List 2, Doc. Nos. 
114, 117, 118, 123, 126-129 (not including 127A) at Question IV-6. 


23 Right purchasers listed quality as the number one factor, three listed it as the number 
two factor, and four listed it as the number three factor. See Staff Report, CR List 2, Doc 
No. 76 at Table [I-1. Availability was listed as the number one factors by two purchasers, as 
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C.R. List 2, Doc. No 76 at Table II-1. Though this evidence on its 
own, along with evidence showing that subject merchandise signifi- 
cantly undersold the domestic like product during the period covered 
by the original investigation and that subject country prices for SLP 
are lower than domestic SLP prices, might be enough to support the 
ITC’s determination that significant underselling would be likely to 
occur, it is not the only evidence on the record. 

The ITC asked purchasers of SLP another question, in which pur- 
chasers were invited to rank fourteen purchasing factors as either 
very important, somewhat important, or not important. See, e.g., 
Company X Purchasers Questionnaire, CR List 2, Doc. No. 111 at 
Question IV—10 (Feb. 12, 2001).** The ITC then took note of how 
many purchasers noted each factor as “very important.” Five factors 
were rated as “very important” more often than price. See Staff Re- 
port, CR List 2, Doc. No. 76 at Page IIl—13 and Table IIl—2. Of the five 
factors rated more important than price — product quality, product 
consistency, reliability of supply, delivery time, and availability — 
SLP purchasers indicated that the domestic product was superior to 
foreign SLP on delivery time and availability, as good or better on re- 
liability of supply, and generally comparable on product consistency 
and quality. See Staff Report, CR List 2, Doc. No. 76 at Table II-7. 

This second survey appears to cloud what might have been a clear 
picture of price importance; to wit, it renders unclear what is meant 
by “price” in the first survey. For instance, the five factors rated 
more highly than price, and as to which domestic SLP is superior or 
comparable, could affect prices, inasmuch as long wait times, ineffi- 
cient delivery systems, and batches of poorly made product add to 
the cost of doing business. That is to say, even if initial prices for for- 
eign SLP are lower than prices for domestic SLP, the low initial price 
may be offset by domestic producers’ superior ability to deliver mer- 
chandise quickly, on time, over a long period of time, with relative 
consistency. The ITC did not discuss the effects of the second survey 
or the evidence that domestic SLP was considered superior or com- 
parable to foreign SLP on five factors more commonly rated as very 
important than price, and provides no analysis of how or whether do- 
mestic SLP’s superiority on certain factors makes it a “better bang 
for the buck” than ostensibly lower-cost foreign SLP.*” While the 


the number two factor by six purchasers, and as the number three factor by one. /d. Other 
factors, including “loyalty,” “service,” “competitive advantage,” “delivery,” and “market ac- 
ceptability” were ranked as the number one factor by three purchasers, as the number two 
factor by five purchasers, and as the number three factor by nine purchasers. Jd 

24 Sixteen purchasers responded to this particular question. See Responses to Purchas- 
ers’ Questionnaire, Certain Seamless Carbon and Alloy Steel Standard, Line, and Pressure 
Pipe from Argentina, Brazil, Germany, and Italy, CR List 2, Doc. Nos. 113-115, 117, 118, 
121-30 (including 127A) 


25 Cf supra note 4. 
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Court will defer to the ITC’s reasonable interpretation of the evi- 
dence, here the ITC offers no interpretation at all of the conflicting 
evidence in the record. 

The Court therefore remands the ITC’s finding on likely price ef- 
fects for re-evaluation in light of its remand findings on volume, for 
further consideration of the meaning and importance of the second 
survey which the ITC conducted of producers and which found five 
factors more important than price in SLP purchasing decisions, and 
on which domestic SLP was rated as superior or generally compa- 
rable by respondent purchasers, and for clarification of its finding on 
price suppression and depression. 


iii. ITC’s Findings on the Likely Impact of Imports Are Not 
Supported By Substantial Evidence 


Inasmuch as the ITC’s findings as to the likely impact of subject 
imports are based on its likely volume and likely price effects find- 
ings, they must be remanded for further consideration in light of the 
remand determinations on volume and price effects. However, there 
is also an independent reason to remand ITC’s impact finding: its 
failure to properly account for or explain evidence that suggests that 
the domestic industry would not be vulnerable to injury even were 
the order revoked. 

The ITC found that the domestic SLP industry’s financial condi- 
tion improved after the imposition of the antidumping orders in 
1995, but substantial losses were sustained in 1999. See Commis- 
sion’s Views, CR List 2, Doc. No. 78 at 28-29.”° The industry recov- 
ered somewhat in 2000. Jd. at 29. However, between 1995 and 2000, 
the domestic industry’s U.S. shipments, capacity to produce, capac- 
ity utilization, and actual production all declined. Jd. 

At the same time, the record appears to show that apparent U.S. 
consumption of SLP jumped drastically in 2000 and that industry 
prognostications indicate that the market will continue to grow. See 
Commission’s Views, CR List 2, Doc. No. 78 at 29 n.180. Respondent 
domestic SLP firms indicated that they were commissioning new op- 
erations, and that operating margins were increasing despite paral- 
lel increases in raw material costs. Moreover, antidumping orders 
were placed on SLP imports from the Czech Republic, Japan, Roma- 
nia, and South Africa. Id. 

The ITC discounts these developments by noting that it did not 
find that they rebutted a finding that the industry was vulnerable to 


26 The Court notes that 1999 appears to have been a bad year for seamless pipe manu- 
facturers globally. Subject producers’ actual production of seamless pipe and capacity utili- 
zation slumped in 1999, only to recover markedly in 2000. See Staff Report, CR List 2, Doc. 
No. 76 at Tables IV—4, IV—6, and IV-—8. Total shipments were also smaller than in previous 
years, although for the Brazilian producer, shipments in 1999 were slightly higher than in 
1998, albeit far below shipments in 1997. See Staff Report, CR List 2, Doc. No. 76 at Tables 
IV-3, IV-5, and IV-7. 
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material injury. See Commission’s Views, CR List 2, Doc. No. 78 at 
29 n.179. Specifically, the ITC mentions operating losses sustained 
in 1999, and the bankruptcy of one domestic producer as signs that 
the domestic industry is still vulnerable. The ITC’s discussion, how- 
ever, is scanty. Without some further indication of how and why im- 
proving industry indicators affect the equation, the Court is unable 
to review ITC’s determination.”’ 

The Court therefore remands the ITC’s finding as to the likely im- 
pact of subject imports in the event of revocation for further consid- 
eration in light of the remand determinations with regard to likely 
volume and likely price effects, and for further discussion and expla- 
nation of why the ITC found that the SLP industry’s newfound 
strength did not suffice to defeat a finding of likelihood of material 
injury. 


CONCLUSION 


The Court remands this sunset review to the ITC for clarification 
regarding the standard of “likeliness” employed, and, if an improper 
standard was used, reconsideration in light of the proper standard. 
Moreover, the Court finds that while, given the proper standard of 
review, ITC’s determination as to cumulation of subject imports is 
supported by substantial evidence, its determination that material 
injury is likely to reoccur in the event of revocation is neither in ac- 
cordance with law nor supported by substantial evidence. The ITC 
failed to properly interpret the requirements of the “product- 
shifting” subfactor with regard to its volume finding. Moreover, each 
of the three factors upon which the ITC based its overall material in- 
jury finding is unsupported either because of deficiencies in the 
record evidence, or because ITC failed to explain how it arrived at its 
conclusions. On remand, the Court directs the ITC to identify 
whether it is economically feasible for subject producers to product- 
shift from other products to SLP for the U.S. market, to identify the 
weight it gives to subject producers’ international corporate contacts 
and such contacts’ effects on the volume calculus, to further discuss 
and explain the effects of its two purchasers’ questionnaires on the 
importance of price in purchasing decisions, to clarify its position 
with regard to price suppression and depression, and to further dis- 
cuss and explain why increasingly positive market indicators do not 
defeat a finding of vulnerability to material injury. 

Commerce shall have until January 24, 2005 to submit its remand 
determination. The parties shall have until February 8, 2005 to sub- 


27 Three of the six Commissioners apparently found the indications of growing industry 
strength so persuasive that they determined that the domestic industry was not vulnerable 
to material injury in the event of revocation. See Commission’s Views, CR List 2, Doc. No 
78 at 29 n.180. This indicates that not only is there conflicting evidence on the record, but 


that it has some weight. 
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mit comments on the remand determination. Rebuttal comments 
shall be submitted by February 22, 2005. 
It is so ordered 
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AQUILINO, Judge: This case consolidates complaints filed pursu- 
ant to 19 U.S.C. §1516a(a)(2)A)G)C) and (2)(B)(iii) on behalf of Ta 
Chen Stainless Steel Pipe, Ltd. (““TCSSPL”), CIT No. 02—00115, and 
on behalf of the above-encaptioned plaintiffs, each seeking judicial 
review of and relief from Certain Stainless Steel Butt-Weld Pipe Fit- 
tings From Taiwan: Final Results of Antidumping Duty Administra- 
tive Review, 66 Fed.Reg. 65,899 (Dec. 21, 2001), promulgated by the 
International Trade Administration, U.S. Department of Commerce 
(“ITA”). The relief they seek is posited in motions pursuant to USCIT 


Rule 56.2 for judgment upon the agency record compiled in connec- 
tion with that determination 

The jurisdiction of the court to hear and decide the parties’ mo- 
tions is based upon 28 U.S.C. §§ 1581(c), 2631(c¢). 





U.S. COURT OF INTERNATION 


TCSSPL’s complaint' alleges that it is a Taiwanese producer and 
exporter of stainless steel butt-weld pipe fittings and that it was a 
party to the ITA administrative review at issue, which resulted in a 
weighted-average margin of dumping by it of 6.11 percent. See 66 
Fed.Reg. at 65,900. The complaint and Rule 56.2 motion contest this 
final result on grounds (a) that the ITA ignored inventory-carrying 
and credit costs incurred by TCSSPL’s subsidiary, Ta Chen Interna- 
tional Corp. (“TCI”), in the United States, thereby overstating profit; 
(b) that the agency failed to make a level-of-trade adjustment; and 
(c) that the ITA’s failure to allocate TCI freight costs between ware- 
houses only to sales of subject merchandise was not in accordance 
with law.* 

As recited by this motion itself, the statutory standard for 
the court’s review in an action such as this is whether the 
agencys determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law”. 19 U.S.C. 
§$1516a(b)(1)(B)G). 


A 


The ITA’s Final Results adopt its December 10, 2001 Issues and 
Decisions Memorandum (“DecMemo’”) for the underlying administra- 
tive review and “list{| | the issues raised and to which we have re- 
sponded, all of which are in the Decision Memorandum”. 66 Fed.Reg. 
at 65,900. That memorandum, the contents of which have been re- 
produced along with TCSSPL’s motion, states that it is 


the Department’s practice to calculate the CEP profit ratio 
based on actual expenses, not imputed expenses. In a recent 
antidumping duty administrative review, the Department ar- 
ticulated that “normal accounting principles only permit the 
deduction of actual booked expenses, not imputed expenses, in 
calculating profit. Inventory-carrying costs and credit expenses 
are imputed expenses, not actual booked expenses, so we have 
established a practice of not including them in the calculation 
of total actual profit.”” 


I \lloy Piping Products, Inc. etc. et al. obtained leave to inte! n CIT No. 02—00115 as 
parties defendant. TCSSPL did not seek similar lea in | ffs’ subsequently-filed, 
above-numbered action, into which No. 02—00115 has now been consolidated 


2 Contingent upon affirmative relief on these claims is TCSSPL’s prayer that the under- 
lying antidumping-duty order, published at 58 Fed.Reg. 33,250 (June 16, 1993), be revoked 
“on the basis of three years of sales of fittings by [it] at not less than fair value, which 
qualifies [it] for revocation under {the ITA|’s regulation 19 CFR §$351.222(b).” TCSSPL Rule 


56.2 Memorandum, p. 22 


}Id., Appendix, Tab 10, p. 17. The acronym “CEP” re » constructed export price pur- 
suant to 19 U.S.C. §1677a(b 
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That is, the crux of the controversy is the refusal to factor imputed 
expenses. This practice apparently draws upon Import Administra- 
tion Policy Bulletin 97/1, Calculation of Profit for Constructed Export 
Price, and upon certain, recent caselaw, e.g., U.S. Steel Group v. 
United States, 225 F.3d 1284, 1290-91 (Fed.Cir. 2000); Ausimont 
SPA v. United States, 25 CIT 865, 893 (2001).* 

That caselaw is predicated, of course, upon the Trade Agreements 
Act of 1979, as amended, in particular the special rule for determin- 
ing profit per 19 U.S.C. §1677a(f) in the context of constructed export 
price. TCSSPL contends, among other things, that the ITA’s ap- 
proach (1) is not in accordance with that section of the statute, (2) 
violates the statutory mandate to calculate CEP profit only for sub- 
ject merchandise, and (3) violates the obligations of the United 
States under Articles 2.3 and 2.4 of the Agreement on the Implemen- 
tation of Article VI of the General Agreement on Tariffs and Trade 
1994 (“WTO Antidumping Agreement”). See TCSSPL Rule 56.2 
Memorandum, pp. 3-13. 


(1) 
According to the statute, 19 U.S.C. §1677a(b), constructed export 


price means the price at which the subject merchandise is first sold 
in the United States to a purchaser not affiliated with the producer 


or exporter, as adjusted under subsections (c) and (d) of 1677a. For 
the purposes of subsection (d), the price used to establish CEP shall 
be reduced by “the profit allocated to the expenses described in para- 


graphs (1) and (2)”°, which include the amount of any 


(A) commissions for selling the subject merchandise in the 
United States; 


(B) expenses that result from, and bear a direct relationship 
to, the sale, such as credit expenses, guarantees and warran- 


!The DecMemo does point out, however, that in both SNR Roulements v. United States, 
24 CIT 1130, 118 F.Supp.2d 1333 (2000), and FAG Italia, S.p.A. v. United States, 24 CIT 
1311 (2000), the court 


held that Commerce’s CEP methodology with respect to imputed expenses was not in ac- 

cordance with law. The United States has appealed both judgments. However, in 

Ausimont SPA v. United States, ... the Court sustained Commerce’s methodology. Con- 

sequently, until such time as these decisions are final, the Department will continue to 

apply its current methodology in excluding imputed expenses when calculating profit. 
TCSSPL Rule 56.2 Memorandum, Appendix, Tab 10, p. 18. 

Insofar as the undersigned has been able to determine, the government’s appeals in SNR 
and FAG remain sub judice under Federal Circuit docket numbers 01-1327 and 02-1096, 
respectively. 

519 U.S.C. §1677a(d)(3). 
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(C) ... selling expenses that the seller pays on behalf of the 
purchaser; and 


(D) ...selling expenses not deducted under subparagraph 


(A), (B), or (C)[.] 


19 U.S.C. §1677a(d)(1). Section 1677a(f) sets forth the special rule 
for determining profit as follows: 


(1) In general 


For purposes of subsection (d)(3) of this section, profit shall 
be an amount determined by multiplying the total actual profit 
by the applicable percentage. 


(2) Definitions 
For purposes of this subsection: 

(A) Applicable percentage 

The term “applicable percentage” means the percentage 
determined by dividing the total United States expenses by 
the total expenses. 
(B) Total United States expenses 

The term “total United States expenses” means the total 
expenses described in subsection (d)(1) and (2) of this sec- 
tion. 


(C) Total expenses 


The term “total expenses” means all expenses in the first 
of the following categories which applies and which are in- 
curred by or on behalf of the foreign producer and foreign 
exporter of the subject merchandise and by or on behalf of 
the United States seller affiliated with the producer or ex- 
porter with respect to the production and sale of such mer- 


chandise: 


(i) The expenses incurred with respect to the subject 
merchandise sold in the United States and the foreign 
like product sold in the exporting country if such ex- 
penses were requested by the [ITA] for the purpose of es 
tablishing normal value and constructed export price 


(ii) The expenses incurred with respect to the narrow- 
est category of merchandise sold in the United States 
and the exporting country which includes the subject 
merchandise. 
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(iii) The expenses incurred with respect to the narrow- 
est category of merchandise sold in all countries which 
includes the subject merchandise. 


(D) Total actual profit 


The term “total actual profit” means the total profit 
earned by the foreign producer, exporter, and affiliated par- 
ties described in subparagraph (C) with respect to the sale 
of the same merchandise for which total expenses are de- 
termined under such subparagraph. 


In other words, CEP profit® equals total profit times total U.S. ex- 
penses divided by total expenses. TCSSPL is of the view that total 
expenses should include those that are imputable, while the defen- 
dants contend that that approach would amount to double counting 
of interest. Compare TCSSPL Rule 56.2 Memorandum, pp. 5-6 with 
Defendants’ Memorandum, pp. 38-39. 

As this court reads the foregoing statutory language, Congress has 
not directly spoken to the precise question at issue, whereupon it 
must determine whether the ITA’s interpretation “is based on a per- 
missible construction of the statute.” Chevron U.S.A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984). See, 
e.g., U.S. Steel Group v. United States, 225 F.3d at 1286-87. In that 
case, the court upheld the agency’s interpretation of section 
1677a(f\(2)(C), supra, to include “movement expenses” in the de- 
nominator of the CEP ratio because the statute “does not require or 
even vaguely suggest symmetry between the definitions of U.S. ex- 
penses and total expenses.” 225 F.3d at 1290 (internal quotation 
marks deleted). Moreover, total U.S. expenses are not a subset of to- 
tal expenses because the “statute itself defines total U.S. expenses 
distinctly, both structurally and substantively, from total expenses.” 
Id. at 1289. In Timken Co. v. United States, 26 CIT ___, 240 
F.Supp.2d 1228 (2002), affd, 354 F.3d 1334 (Fed.Cir. 2004), the court 
upheld the ITA’s decision not to impute expenses in calculating total 
expenses: 


. [A]lthough the definitions of both total U.S. expenses and 
total expenses direct Commerce to include a figure for selling 
expenses, it is not clear from the statute that these figures need 
to be precisely the same. 

26 CIT at ____ , 240 F. Supp.2d at 1246. 

TCSSPL reads Thai Pineapple Canning Indus. Corp. v. United 
States, 23 CIT 286 (1999), and Ausimont SPA v. United States, 
supra, to 


6 The parties’ papers refer to “CEP profit” instead of “profit” and “CEP profit ratio” rather 
than “applicable percentage”. 
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indicate that the CEP Profit of the subject merchandise must 
be accurately calculated, including considering any unac- 
counted for imputed costs as to the subject merchandise in par- 
ticular. 


TCSSPL Reply Brief, p. 5. In Thai Pineapple, the court remanded 
the issue of imputed expenses to the ITA with instructions to explain 
on the record whether the excluded imputed expenses in the denomi- 
nator of the CEP profit ratio were in fact a part of an expense which 
was allocated to U.S. sales. See 23 CIT at 296—97. And, if that was 
the case, then the agency would need to support its conclusion with 
citations to that record. Jd. at 296. 


. It may not be an unreasonable interpretation to conclude 
that imputed expenses should be excluded in the actual profit 
calculation, if that construction can be squared with the neces- 
sity of a properly calculated statutory ratio. It is a proper ratio 
that ensures proper allocation of profit to U.S. sales. If the 
profit allocable to CEP is somewhat lower because U.S. ex- 
penses are made higher by the addition of imputed expenses, 
this would not seem to be antithetical to the statute. There is 
also nothing that categorically prevents the inclusion of im- 
puted expenses. Rather, imputed expenses should be omitted 
from actual profit if they duplicate expenses already accounted 
for. Their inclusion is not per se incompatible with the use of 
the word “actual.” The question is whether the imputed ex- 
penses represent some real, previously unaccounted for, ex- 


pense 
Id. After receipt of the results of the remand, the court stated: 


Theoretically, the total expenses denominator would reflect 
the interest expenses captured in the U.S. sales expenses nu- 
merator specified in 19 U.S.C. §1677a(f\(2)(B), as well as 
“home” market interest expenses, because the total expenses 
denominator is derived from a net unit figure based on all com- 
pany interest expenses without regard to sales destination... . 
The issue is whether there is some peculiarity of this case that 


belies the relevancy of the theory 


Thai Pineapple Canning Indus. Corp. v. United States, 24 CIT 107, 
115 (2000), affd in part, rev'd in part on other grounds, 273 F.3d 
1077 (Fed.Cir. 2001). The court(s) sustained the ITA’s methodology 
for CEP profit calculation because the plaintiffs did not demon- 
strate “any great discrepancy”. Jd. The court(s), however, did not ad- 
dress what would be a “truly distortive situation| |”. /d., n. 13. Cf. 
SNR Roulements v. United States, 28 CIT , Slip Op. 
04—100, p. 9 (Aug. 10, 2004): 
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... Commerce’s findings may be challenged (1) by demonstrat- 
ing that a distortion was caused by different expenses over time 
or (2) that the inclusion of imputed expenses will not result in 
double counting because there were no actual U.S. expenses in- 
cluded in the actual booked expenses. 


Here, TCSSPL claims that there is an “enormous” discrepancy; 
namely, imputed expenses total 17.3 percent, whereas actual inter- 
est costs are 1.37 percent. TCSSPL Rule 56.2 Memorandum, p. 7. It 
further asserts that including imputed expenses in the denominator 
of the CEP profit ratio would eradicate the dumping margin. See id. 
at 13. 

This court cannot find, however, that the “imputed expenses repre- 
sent some real, previously unaccounted for, expenses” because the 
actual interest cost, 1.37 percent, is allocated to selling expenses, 
which are included in the figure for “total expenses”. See Plaintiffs’ 
Reply Brief, Appendix 6, lines 651-92. That imputed expenses are 
greater than actual expenses does not necessarily engender an ac- 
tionable distortion. Compare Ta Chen Stainless Steel Pipe, Ltd. v. 
United States, 28 CIT ___ , ___, Slip Op. 04-46, p. 22 (May 4, 
2004)(“The evidence of record suggests that the agency’s CEP profit 
methodology in this case...may have distorted the allocation of 
profit to TCI’s U.S. sales”’), with SNR Roulements v. United States, 
supra, Slip Op. 04-100, pp. 9-10 (“SNR has failed to demonstrate 
any peculiarity or discrepancy which necessitates the inclusion of 
imputed expenses because they are not otherwise accounted for”). 


(2) 


As recited above, section 1677a(f)(2)(C) provides that the term “to- 
tal expenses” means all expenses in the first of three enumerated 
subcategories which applies. TCSSPL points out that the ITA nor- 
mally 


‘That issue was remanded to the ITA by the court in Ta Chen, and, on August 26, 2004, 
the agency filed its Final Results Pursuant to Remand, which state at pages 11-12, in perti 
nent part, that it tested the plaintiffs thesis and found that approach “flawed” 


. According to the Department’s methodology, the imputed interest expenses are al- 
ready reflected in the recognized financial expenses, which is included in the cost of mer- 
chandise in the denominator and the multiplier of the CEP profit equation. By adding 
the imputed interest expenses to the denominator and the multiplier, these amounts are 
then double-counted in the denominator and in the multiplier, such that the denomina- 
tor and the multiplier would have both the recognized amount and the imputed mea- 
surement of the respondent’s interest expenses. Furthermore, the CEP profit equation 
applied ...is not accurate or symmetrical. By adding only the U.S. imputed interest ex- 
penses, but ignoring the home market imputed interest expenses and any imputed ex- 
penses related to production, purchasing, financing, or administrative activities, this 
version places undue emphasis on Ta Chen’s imputed U.S. selling expenses 
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will use the aggregate of expenses and profit for all swhject mer- 


chandise sold in the United States and all foreign like products 
sold in the exporting country. 


TCSSPL Rule 56.2 Memorandum, p. 7, quoting 19 C.FR. 
$351.402(d)(1) (underscoring in original). But it misreads the legisla- 
tive history of the Uruguay Round Agreements Act, Pub. L. No. 103— 
465, 108 Stat. 4809 (Dec. 8, 1994), taking the position “that profit on 
subject merchandise is to be used in the CEP Profit deduction.” Jd. 
Rather, H.R. Rep. No. 103-826(1) (1994) states at page 81: 


... No distortion in the profit allocable to U.S. sales is created 
if total profit is determined on the basis of a broader product- 
line than the subject merchandise, because the total expenses 
are also determined on the basis of the same expanded product 
line. Thus, the larger profit pool is multiplied by a commensu- 
rately smaller percentage. 


Accord: Statement of Administrative Action, H.R. Doc. No. 103-316, 
vol. 1, p. 825 (1994). Hence, this court cannot conclude that the 
agency did not act in accordance with law when it decided to use a 
broader product line, instead of solely the subject merchandise, in 
calculating total actual profit. 


(3) 


TCSSPL contends that the ITA’s exclusion of imputed expenses 
violates Articles 2.3 and 2.4 of the WTO Antidumping Agreement be- 
cause, “[rjead together, these provisions require that allowances 
made for CEP profit relate to the subject merchandise.” TCSSPL 
Rule 56.2 Memorandum, p. 12. The court does not concur. Recogniz- 
ing that U.S. statutes should not be read so as to be in conflict with 
the country’s international obligations”, the court does not find that 
the agency’s exclusion herein runs afoul of the language in either 
GATT article. 


© See Federal Me Corp l ed States, 63 F.3d 1 1581 (Fed.Cir. 1995); Mur 


1 —_ 6 ' 1 , ad 
ray v. Schooner Charming Bet 6 U.S. (2 Cranch) 64, 118 (1804). ; also Statement of Ad 


ministrative Action, H.R. Doc. No 


103-316, vol. 1, p. 669 (1994 


The implementing bill, including the authority granted to federal agencies to promul- 
gate implementing regulations, is intended to bring U.S fully into compliance with 
U.S. obligations under those agreements. The bill accomplishes that objective with re- 
spect to federal legislation by amending existing federal statutes that would otherwise 
be inconsistent with the agreements and, in certain instances, by creating entirely new 


provisions Of law 
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B 


TCSSPL points out that TCI is a “master distributor”’, responsible 
for all selling and distribution in the U.S. market to other distribu- 


tors. 


...It is TCI in the United States, not TC|SSPL], that takes the 
{ | Taiwan mega-shipments...and performs the enormous 
selling effort associated with 22,998 individual TCI| | sales (as 
well as shipment and packing thereof) to unaffiliated U.S. cus- 
tomers. As a result, TC[SSPLI]’s selling effort for its much 
smaller home market sales, per unit of home market sale, far 
exceeds that of its sales to its U.S. affiliate, with such differ- 
ences in selling effort warranting an LOT [level-of-trade] ad- 
justment. The fact that TC|SSPL] is dealing with...TCl... 
means far less effort is required, as compared to dealing with 


TCSSPL Rule 56.2 Memorandum, pp. 14—15 (citations omitted). 
According to the statute, constructed export price shall be 


increased or decreased to make due allowance for any dif.- 
ference... between... [it] and [normal value]...that is 
shown to be wholly or partly due to a difference in level of 
trade... ,if thlat| difference... 


(i) involves the performance of different selling activities; 
and 


(ii) is demonstrated to affect price comparability, based on a 
pattern of consistent price differences between sales at differ- 
ent levels of trade in the country in which normal value is de- 
termined. 


19 U.S.C. §1677b(a)(7)(A). Subsection (a)(7)(B) proceeds to provide 
for an offset 


lwlhen normal value is established at a level of trade which 
constitutes a more advanced stage of distribution than the level 
of trade of the constructed export price. . . . 


Cf. 19 C.F.R. §351.412(c)(2) (2001): 


Differences in levels of trade. The Secretary will determine 
that sales are made at different levels of trade if they are made 
at different marketing stages (or their equivalent). Substantial 
differences in selling activities are a necessary, but not suffi- 
cient, condition for determining that there is a difference in the 
stage of marketing. Some overlap in selling activities will not 


YTCSSPL Rule 56.2 Memorandum, p. 14 
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preclude a determination that two sales are at different stages 
of marketing. 


The evidence on the record led the ITA to conclude that the sales of 
the subject merchandise were made at the same level of trade. That 
is, TCSSPL’s position did “not withstand close scrutiny.” TCSSPL 
Rule 56.2 Memorandum, Appendix, Tab 10, p. 13. See Certain Stain- 
less Steel Butt-Weld Pipe Fittings From Taiwan: Preliminary Results 
of Antidumping Duty Administrative Review, 66 Fed.Reg. 36,555, 
36,558—59 (July 12, 2001). Those Preliminary Results were affirmed 
in the agency’s subsequent DecMemo on grounds, inter alia, that 
TCSSPL holds inventory in Taiwan prior to shipment to TCI, as well 
as to home-market customers; that it did not perform more selling 
functions for sales in Taiwan than for sales to the United States; 
that, while TCSSPL incurs seller’s risk and handles after-sales ser- 
vice in the home market but not for sales here, this did not outweigh 
the functions it performed for those sales to TCI; and that TCSSPL 
had not provided enough evidence to reach the contrary conclusion 
that its sales at home and to TCI were in fact at different levels of 
trade. See TCSSPL Rule 56.2 Memorandum, Appendix, Tab 10, pp. 
12-14. 

Upon review of the record relevant to this agency reasoning, the 
court finds sufficient evidence in support thereof. As for TCSSPL’s 
claim that the ITA erred by including in its analysis “movement” ex- 
penses rather than solely “selling” expenses’’, the statute does in- 
deed segregate them in the context of constructed export price. Com- 
pare 19 U.S.C. §1677a(c)(2)(A) (CEP shall be reduced by “any 
additional costs, charges, or expenses, and United States import du- 
ties, which are incident to bringing the subject merchandise from the 
original place of shipment in the exporting country to the place of de- 
livery in the United States”) with §1677a(d)(1). While the courts 
agree that those costs, charges, or expenses should be disregarded by 
the agency when comparing the differences, if any, between home- 
and U.S.-market selling efforts'’, this court is unable to conclude 
that the expenditures TCSSPL refers to’~ are of that ilk. The State- 
ment of Administrative Action, H.R. Doc. No. 103-316, vol. 1, p. 823 
(1994), refers to them as “transportation and other expenses, includ- 
ing warehousing expenses, incurred in bringing the subject mer- 
chandise from the original place of shipment . . . to the place of deliv- 
ery in the United States”, whereas the ITA’s Preliminary Results 
herein 


0 , 
107d. at 16 


11 Sey , e.g., Micron Techno ogy, In« 
2001). 


12 See TCSSPL Rule 56.2 Memorandum pp. 15-16 
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found that Ta Chen’s selling functions for sales to TCI include 
inventory maintenance to date of shipment, incurring risk of 
non-payment, extension of credit terms, research and develop- 
ment and technical assistance, after-sale services, and freight 
and delivery arrangement. 


66 Fed.Reg. at 36,558. Moreover, if the practice is to define move- 
ment expenses per 19 U.S.C. §1677a(c)(2)(A) as the cost of a “market 
transaction” between unrelated parties’’, then the transfer of sub- 
ject merchandise from TCSSPL to its subsidiary TCI would not sat- 
isfy that standard. 

TCSSPL’s papers refer to a number of cases wherein the ITA con- 
cluded that a CEP offset was necessary. See TCSSPL Rule 56.2 
Memorandum, p. 17; TCSSPL Reply Brief, p. 15. But of course, it 
was the evidence on the records developed in each of those matters 
that supported those offsets, which is not this case at bar. 


C 


Genuine movement expenses are the basis of TCSSPL’s contention 
that the ITA should have taken only those incurred in transferring 
subject merchandise between TCI’s various, inland warehouses 
across the United States. The issue before the court has arisen due 
to the company’s failure to report them in its responses to agency 
questionnaires. According to the DecMemo, 


[djuring verification, TCI did not claim that the intra- 
warehouse transfer expenses were not reported because it did 
not have the information to calculate them, but stated that the 
expenses were de minimis and therefore not reported. 


TCSSPL Rule 56.2 Memorandum, Appendix, Tab 10, p. 9. But that 
memorandum indicated that the ITA came to conclude otherwise: 


...{C]ontrary to Ta Chen’s claim that the intra-warehouse!"*! 


expense was not a major omitted expense, the evidence on the 
record clearly indicates that Ta Chen failed to report a major 
expense. 


Id. at 7. Whereupon, in its final analysis the agency applied facts 
available in the following manner: 


... [W]e identified the highest monthly intra-warehouse trans- 
fer expense. We then applied that month’s amount to the re- 


13 See, e.g., AK Steel Corp. v. United States, 22 CIT 1070, 1088, 34 F.Supp.2d 756, 770 
(1998), affd in part, rev'd in part on other grounds, 226 F.3d 1361 (Fed.Cir. 2000). 

14 According to the record, the prefix “intra” relates to “expenses TCI incurs when trans- 
ferring its merchandise among its ... warehouses in the United States.” TCSSPL Rule 56.2 
Memorandum, Appendix, Tab 10, p. 8. 
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maining months in the POR. We then summed each month into 
a POR total and, in recognition of Ta Chen’s accurate assess- 
ment that its records do not permit sales-specific identification 
of these expenses, we divided the summed total amount by 
TCI’s POR net sales figure for all merchandise, both subject 
and non-subject. We then multiplied this figure by the gross 
unit price to arrive at the amount we deducted from CEP. 


Id. at 10. 


TCSSPL now complains about this approach on grounds that the 
ITA noted on the record that movement costs of particular merchan- 
dise could not be traced, and thus there was no duty to report trans- 
fer expenses among the TCI warehouses”; even if, after verification, 
those expenses were found to be calculable, they are nevertheless in- 
significant’®; it acted in “good faith”, to the best of its ability, because 
it provided all the necessary documents to calculate them*’; and the 
facts selected by the agency among those available to choose from 
were punitive in nature and hence not in accordance with law". 


(1) 


The defendants correctly point out that the statute grants the ITA 
the authority to decide when an adjustment is “insignificant in rela- 
tion to the price or value of the merchandise.” Defendants’ Memoran- 
dum, p. 23, quoting 19 U.S.C. §1677f-1(a)(2) and relying on SKF 
USA Inc. v. United States, 24 CIT 1100, 1113, 118 FSupp.2d 1315, 
1325 (2000). Here, it found that the TCI warehouse transfer ex- 
penses, when ranked against other costs, were “significantly larger 
than the majority of [them]”. TCSSPL Rule 56.2 Memorandum, Ap- 
pendix, Tab 10, p. 7. The 


intra-warehouse transfer expenses were not small.... The [ | 
$750,807.47 figure is significant because a majority of the line 
items used to calculate the U.S. indirect selling expenses... 
[we]re smaller. 


Id. That figure was subsequently reduced to $667,142, 


which only accounts for indirect selling expenses where we 
could not separate non-subject merchandise, ensuring that the 


15 See TCSSPL Rule 56.2 Memorandum, p. 18 n. 14. In the light of the record, however, 
this point may well be post-hoc rationalization. 

16 See id. at 20, citing 19 C.F.R. §351.413 

17 See TCSSPL Reply Brief, p. 18. 

18 See id. at 22, citing Timken Co. v. United States, 26 CIT ____ , _____ , 240 F.Supp.2d 
1228, 1234 (2002) (“Commerce should adhere to the overriding goal of the antidumping law, 
which is not to create a punitive result”). 
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Department did not include expenses which were not for sub- 
ject merchandise. 


Id. at 8, quoting in part the ITA Preliminary Analysis Memorandum, 
p. 4. 


On their face, these figures do not seem insignificant, and the 
court cannot conclude otherwise and thereby foreclose resort to the 
facts available. 

(2) 

The statute provides for agency determinations on the basis of 

facts available if 
(1) necessary information is not available on the record, or 
(2) an interested party 


(A) withholds information that has been requested by the 


PEA wks 


(B) fails to provide such information by the deadlines for 
submission of the information or in the form and manner re- 
quested ..., 


(C) significantly impedes a proceeding... , or 


(D) provides such information but the information cannot be 
verified . . . , 


the [ITA]...shall...use the facts otherwise available in 
reaching the applicable determination. .. . 


If the [ITA]... finds that an interested party has failed to co- 
operate by not acting to the best of its ability to comply with a 
request for information ..., the [ITA] ..., in reaching the ap- 
plicable determination ..., may use an inference that is ad- 
verse to the interests of that party in selecting from among the 
facts otherwise available. Such adverse inference may include 
reliance on information derived from— 


(1) the petition, 


(2) a final determination in the investigation under this sub- 
title, 


(3) any previous review under section 1675 of this title or de- 
termination under section 1675b of this title, or 


(4) any other information placed on the record. 
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19 U.S.C. §1677e(a) and (b). See, e.g., Nippon Steel Corp. v. United 
States, 337 F.3d 1373, 1381-82 (Fed.Cir. 2003). 

TCSSPL takes the position now that, since it provided the agency 
during verification with an allocation factor for calculation of TCI 
warehouse transfer expenses, that fact alone should save it from the 
effect of reliance on the foregoing provisions. It refers to other cases 
in support of this position, e.g., Notice of Final Determination of 
Sales at Less Than Fair Value: Static Random Access Memory Semi- 
conductors From Taiwan, 63 Fed.Reg. 8,909, 8,928 (Feb. 23, 1998); 
Notice of Final Determination of Sales at Less Than Fair Value: Cer- 
tain Steel Concrete Reinforcing Bars From Turkey, 62 Fed.Reg. 
9,737, 9,742 (March 4, 1997); Notice of Final Determination of Sales 
at Less Than Fair Value: Bicycles From the People’s Republic of 
China, 61 Fed.Reg. 19,026, 19,044 (April 30, 1996). In each of those 
matters, however, the ITA concluded that the failure to report what 
was a minor expense was inadvertent, which is not the circumstance 
reflected in the record at bar. Cf. TCSSPL Rule 56.2 Memorandum, 
Appendix, Tab 10, p. 7. As for other cases referred to for support, the 
court in Usinor Sacilor v. United States, 19 CIT 711, 745, 893 
F.Supp. 1112, 1142 (1995), affd in part, rev'd in part, 215 F.3d 1350 
(Fed.Cir. 1999), for example, held that the agency’s determination 
was “procedurally unfair” because it had failed to advise the parties 
of the deficiencies in their submissions. The ITA did not so fail in 
this matter. In Mannesmannrohren-Werke AG v. United States, 23 
CIT 826, 77 F.Supp.2d 1302 (1999), the agency considered adverse 
facts warranted because a respondent failed to answer a question- 
naire and had also misrepresented itself. Upon judicial review, the 
court found that the ITA did not explain why the respondent’s ac- 
tions amounted to anything more than inadvertence and thus held 
that it could not apply adverse facts without reconsideration after 
remand of that matter. See 23 CIT at 842—43, 77 F.Supp.2d at 1316. 

3ut this matter now at bar does not have an appearance of respon- 
dent inadvertence. Moreover, in Maui Pineapple Co. v. United States, 
27 CIT ____ , 264 F.Supp.2d 1244 (2003), another action referred to 
by TCSSPL, the administrative record contained the basic informa- 
tion, upon which corrections to the U.S. sales could be made. That 
kind of information with regard to the TCI warehouse transfers is 
not on the record herein. 

Counsel for TCSSPL wouid limit 19 U.S.C. §1677e(a)(1), supra, to 
resort to facts otherwise available “only”’’ if necessary information 
is not on the record, but subsection (a)(2) thereto posits four addi- 
tional grounds for such resort. And this court is required to construe 


the statute so as to give meaning to all of its provisions, and it thus 
(2) 


necessarily declines to read section 1677e(a) as if subsection 


‘YTCSSPL Reply Brief, p. 21 
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thereto does not exist. See, e.g., NTN Bearing Corp. of America v. 
United States, 368 F.3d 1369, 1377 (Fed.Cir. 2004). 


(3) 


The expectation of the statute that an interested party cooperate 
to the best of its ability has been interpreted to mean that it “do the 
maximum it is able to do.” Nippon Steel Corp. v. United States, 337 
F.3d 1373, 1382 (Fed.Cir. 2003). The court of appeals further ex- 
plained in that case that, 


under section 1677e(b), Commerce need only make two show- 
ings. First, it must make an objective showing that a reason- 
able and responsible importer would have known that the re- 
quested information was required to be kept and maintained 
under the applicable statutes, rules, and regulations. Second, 
Commerce must then make a subjective showing that the re- 
spondent under investigation not only has failed to promptly 
produce the requested information, but further that the failure 
to fully respond is the result of the respondent’s lack of coopera- 
tion in either: (a) failing to keep and maintain all required 
records, or (b) failing to put forth its maximum efforts to inves- 
tigate and obtain the requested information from its records. 


Id. at 1382-83 (citation omitted). 
Here, the ITA determined that the use of partial adverse facts was 
warranted, based upon the following rationale: 


... Ta Chen’s knowledge of the intra-warehouse transfer ex- 
penses and its decision not to report them to the Department 
properly warrants the use of adverse facts available. Ta Chen 
did not cooperate to the best of its ability with regard to its re- 
sponses [to] requests for information during the course of the 
administrative review. It was only at the Department’s request 
at verification that TCI offered its explanation for not reporting 
these expenses earlier. At verification, TCI stated that the in- 
land freight cost was very small and was therefore not re- 
ported. 


TCSSPL Rule 56.2 Memorandum, Appendix, Tab 10, p. 9 (citation 
omitted). Furthermore, “Ta Chen acknowledged that TCI chose not 
to report these expenses even after calculating its allocation factor.” 
Id. (citation omitted). Hence, the two showings required by Nippon, 
supra, are evident. TCSSPL was aware that intra-warehouse trans- 
fer expenses were ordinarily reported in an antidumping adminis- 
trative review, and it failed to provide the ITA with its full coopera- 
tion, even upon request during verification. 

Nonetheless, TCSSPL would have the court believe that the meth- 
odology used by the agency, specifically its decision to attribute the 
highest reported monthly freight rate to those sales with no reported 
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freight during the period of review, is punitive in nature and thus 
not in accordance with law. See TCSSPL Reply Brief, p. 22, citing 
Timken Co. v. United States, 26 CIT ‘ , 240 F.Supp.2d 1228, 
1234 (2002) (the ITA must “appropriately balancle] thle] goal of ac- 
curacy against the risk of creating a punitive margin”). In support of 
this assertion, counsel claim that the intra-warehouse allocation fac- 
tor submitted during verification is a more accurate way to calculate 
the dumping margin. See TCSSPL Rule 56.2 Memorandum, p. 21. 
Additionally, TCSSPL attempts to equate the situation here with the 
ITA’s subsequent administrative review (covering June 2000 to May 
2001), wherein its allocation factor was accepted. See TCSSPL Reply 
Brief, pp. 21-22, citing Certain Stainless Steel Butt-Weld Pipe Fit- 
tings from Taiwan: Final Results and Final Rescission in Part of An- 
tidumping Duty Administrative Review, 67 Fed.Reg. 78,417 (Dec. 24, 
2002), and the accompanying Issues and Decision Memorandum, pp. 
2-3 (Comment 1). 

That the agency chose the highest reported monthly intra- 
warehouse transfer expense to determine total such expenses does 
not make that choice per se punitive in nature. Rather, section 
1677e(b) grants the ITA the discretion to choose among applicable 
data on the record. See, e.g., Allied-Signal Aerospace Co. v. United 
States, 996 F.2d 1185, 1191 (Fed.Cir. 1993). Second, the ITA did con- 
sider TCSSPL’s allocation factor but chose not to rely on it: 


... The Department took exhibits indicating both the total 
amount of unreported intra-warehouse transfer expenses and 
whether such expenses could be segregated into subject and 
non-subject merchandise components. The Department did not 
need to take Ta Chen’s allocation factor because that calcula- 
tion was not material to the total amount of the unreported ex- 
pense or whether the expense could be segregated; it merely 
represents an argument regarding the proper treatment of the 


TCSSPL Rule 56.2 Memorandum, Appendix, Tab 10, p. 9. 

As for other ITA administrative reviews, this court reiterates that 
the agency is not bound to a method used in a prior review so long as 
its particular approach is supported by substantial evidence on the 
record and otherwise in accordance with law. Here, the ITA followed 
a method applied in Final Results of Antidumping Duty Administra- 
tive Review: Certain Welded Carbon Steel Pipe and Tube From Tur- 
key, 61 Fed.Reg. 69,067 (Dec. 31, 1996). Although TCSSPL is correct 
to point out that there were no data on the agency record even after 
verification in that matter, the situation herein is not all that differ- 
ent. To repeat, the ITA chose not to accept the company’s allocation 
factor “because that calculation was not material to the total amount 
of the unreported expense or whether the expense could be 
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segregated”. On the record presented, this court cannot hold other- 
wise. 


D 


As noted at the beginning of this part I, contingent upon affirma- 
tive relief on these foregoing claims is TCSSPL’s prayer that the un- 
derlying antidumping duty order be revoked “on the basis of [these] 
three years ... of sales of fittings by [it] at not less than fair value, 
which qualifies [it] for revocation under [the ITA]’s regulation 19 
CFR § 351.222(b).” TCSSPL Rule 56.2 Memorandum, p. 22. 

Suffice it to respond at this stage that the Final Results under re- 
view entail a dumping margin for TCSSPL and that none of its fore- 
going claims, in this court’s judgment, eliminate it. However, since 
claims by the plaintiffs, as discussed hereinafter, lead to a remand to 
and consideration by the agency, final determination of the plea for 
revocation should abide the results of that remand. 


II 


In support of their motion for judgment upon the same agency 
record, the plaintiffs summarize their claims for relief as follows: 


In particular, the Department erred as a matter of law . . . (1) 


by calculating U.S. indirect selling expenses based on fiscal 
year 1999 financial statements, in lieu of the information pro- 
vided in the more recent and relevant fiscal year 2000 financial 
statements, of ...TCI...,; (2) by failing to increase TCI’s U.S. 
short-term interest rate for additional costs related to TCI’s 
U.S. short-term financing, and thereby understating Ta Chen’s 
U.S. credit expenses and U.S. inventory carrying costs; (3) by 
failing to include in Ta Chen Taiwan’s cost of production and 
constructed value data bonuses paid by Ta Chen Taiwan to 
management and employees, which bonuses were distributed 
directly from stockholders’ equity and improperly not recorded 
in Ta Chen’s profit and loss statement, a practice that the De- 
partment previously has found to be distortive; and, (4) by ac- 
cepting average direct selling expenses for Ta Chen’s U.S. sales 
made from U.S. inventory, in lieu of import-specific direct sell- 
ing expenses that could have been reported... based on Ta 
Chen’s normal books and records. 


Plaintiffs’ Rule 56.2 Memorandum, pp. 1-2. The third of these speci- 
fications of error is labeled “C” and discussed more fully at pages 45 
to 52 of this memorandum, concluding that “this issue should be re- 
manded to the [ITA] with instructions to properly account for the 
various bonus payments as compensation expenses.” Jd. at 52. Ini- 
tially, the defendants respond that 
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this action should be remanded to Commerce to reopen the 
record, seek additional relevant information regarding em- 
ployee bonuses, and recalculate Ta Chen’s general and adminis- 
trative expenses. In all other respects, the motion| | should be 
denied because the administrative determination is otherwise 
supported by substantial evidence and otherwise in accordance 
with law. 


Defendants’ Memorandum, . Cf. id. at 55-56. 

Neither TCSSPL’s counse 1 nor this court objects to remand on the 
issue indicated. Cf. Rhone Poulenc, Inc. v. United States, 899 F.2d 
1185, 1191 (Fed.Cir. 1990) (“the basic purpose of the statute [is to] 
determin[e] current margins as accurately as possible”); Koyo Seiko 
Co. v. United States, 14 CIT 680, 683, 746 F.Supp. 1108, 1111 (1990) 
(“affirming a final determination known to be based on incorrect data 
would not only perpetuate the error, [i]t would also be contrary to 
legislative intent”). 


A 


Plaintiffs’ first specification of error is that the ITA erred in rely- 
ing on five months’ data from TCI’s fiscal year 1999 rather than 
seven months’ contained in the company’s financial statements for 
fiscal year 2000 to calculate the U.S. indirect selling expenses for the 
period of review. The defendants respond that the agency 


determined that TCI’s FY 1999 financial statements were pref- 
erable because Ta Chen had not had an opportunity to adjust 
its fiscal year 2000 data for antidumping purposes in accor- 
dance with 19 U.S.C. §1677a(d).... Because Ta Chen’s fiscal 
year runs from November 1 through October 31 of the following 
year, and because the relevant POR ran from June of 1999 
through May of 2000, Ta Chen did not have time to adjust TCI’s 
FY 2000 financial data before Commerce needed the data for its 
calculations (beginning in late calender year 2000). 


Defendants’ Memorandum, pp. 46—47 (footnote and citation omit- 
ted). They also contend that “when both types of information are 
available, Commerce acts reasonably when it selects actual in lieu of 
— information”, despite the fact that it could have estimated 
the FY 2000 indirect selling expenses based on —_ expenses re- 
ported in FY 1999. Jd. at 48, citing CEMEX, S.A. v. United States, 19 
CIT 587, 595-96 (1995), aff'd, 133 F.3d 897 (F ‘ed. Cir 1998). More- 
over, they argue that 


the FY 2000...data is only slightly more contemporaneous 
with the period of review than the 1999 fiscal year data used by 
Commerce. Specifically, the FY 2000...data overlaps with 
seven months of the period of review. The 1999 fiscal year data 
overlaps with five months of the period of review. Indeed, even 
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the data favored by Alloy Piping utilizes data from outside the 
period of review. 


Id. at 49-50. 
The governing statute, 19 U.S.C. §1677a(d)\(2), provides 


for the deduction of indirect selling expenses from constructed 
export price. Indirect selling expenses are expenses which do 
not meet the criteria of “resulting from and bearing a direct re- 
lationship to” the sale of subject merchandise, do not qualify as 
assumptions, and are not commissions. Such expenses would be 
incurred by the seller regardless of whether the particular sales 
in question are made, but reasonably may be attributed (at 
least in part) to such sales. 


Statement of Administrative Action, H.R. Doc. 103-316, vol. 1, p. 824 
(1994). Because the statute does not specify how to calculate such ex- 
penses, the ITA can resort to the audited fiscal-year financial state- 
ments that most closely correspond to a period of review. E.g., Large 
Newspaper Printing Presses and Components Thereof, Whether As- 
sembled or Unassembled, From Japan: Final Results [of] Antidump- 
ing Duty Administrative Review, 66 Fed.Reg. 11,555 (Feb. 26, 2001): 
Certain Corrosion-Resistant Carbon Steel Flat Products and Certain 
Cut-to-Length Carbon Steel Plate From Canada: Final Results of An- 
tidumping Duty Administrative Reviews, 62 Fed.Reg. 18,448, 
18,456—57 (April 15, 1997). On occasion, the agency takes a different 
approach, which is the case here, depending on the facts and circum- 
stances. That is, it 


has the flexibility to change its position providing that it ex- 
plains the basis for its change” and providing that the explana- 
tion is in accordance with law and supported by substantial evi- 
dence’ 


Cultivos Miramonte S.A. v. United States, 21 CIT 1059, 1064, 980 
F.Supp. 1268, 1274 (1997).-° Furthermore, the mere fact that re- 


20Tn its footnote 6, the court stated that 


‘ItIhe underlying ground of that principle is that the reviewing court should be able to 
understand the basis of the agency’s action and so may judge the consistency of that ac 
tion with the agency’s general mandate.” The rule also “prohibit|s] the agency from 
adopting significantly inconsistent policies that result in the creation of ‘conflicting lines 
of precedent governing the identical situation.’ ” “This is not to say that an agency, 
once it has announced a precedent, must forever hew to it. Experience is often the best 
teacher, and agencies retain a substantial measure of freedom to refine, reformulate, and 
even reverse their precedents in the light of new insights and changed circumstances. 
However, the law demands a certain orderliness. If an administrative agency decides to 
depart significantly from its own precedent, it must confront the issue squarely and ex- 
plain why the departure is reasonable.” 


21 CIT at 1064, 980 F.Supp. at 1274 (quotations and brackets in original, citations omitted). 
Its footnote 7 states that thc 
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sults can differ, depending on the method or data chosen, does not 
automatically render either way unlawful if there is substantial evi- 
dence”! on the record in support of that way. Here, the ITA came to 
conclude that reliance on the already-adjusted 1999 fiscal year data, 
as opposed to estimating adjustments to TCI’s FY 2000 financial 
statements, would lead to a more accurate margin. See Defendants’ 
Supplemental Appendix, pp. 29-30. On its face, that approach was 
not contrary to law. Cf. Ta Chen Stainless Steel Pipe, Ltd. v. United 
States, 28 CIT ____ , ___, Slip Op. 04—46, pp. 23—25 (May 4, 2004). 

Nonetheless, according to the plaintiffs, the ITA failed to consider 
all of TCI’s indirect U.S. selling expenses for fiscal year 1999. See 
Plaintiffs Rule 56.2 Memorandum, pp. 23-24. Indeed, it does appear 
that the agency took that year’s interest expense only for TCI opera- 
tions (and not for financing) into account. See, e.g., id., pp. 39-40 and 
notes 124—26. That is, “the U.S. indirect selling expenses submitted 
by Ta Chen were wrong and should be corrected.” Jd. at 40. Upon re- 
view of the record, the court concurs. 


B 


A compensating balance is an “amount of money a bank requires a 
customer to maintain in a non-interest bearing account, in exchange 
for which the bank provides . . . free services.” investorwords.com at 
http://www.investorwords.com/. “Compensating balances increase 
the effective rate of interest on borrowings.” Barron’s Dictionary of 
Finance and Investment Terms, p. 110 (5th ed. 1998). TCSSPL re- 
ported a compensating balance on an “old loan” in response to an 
ITA supplemental questionnaire. The agency thereafter stated: 


... There is no indication that Ta Chen lost title to any portion 
of the compensating balance during the POR. Therefore, con- 
trary to petitioners’ claim, the compensating balance cannot be 
viewed as an interest payment and therefore is inappropriate 
for inclusion in the calculation of the short-term interest rate. 


Defendants’ Supplemental Appendix, p. 27. 

The plaintiffs take the position that this compensating balance 
should be taken into account when calculating TCSSPL’s U.S. short- 
term interest rate in order to properly determine credit expenses 
and inventory carrying cost, which, inter alia, are subsequently de- 


review of an agency’s change of position or practice will typically center on whether the 

action was arbitrary. A change is arbitrary if the factual findings underlying the reason 

for change are not supported by substantial evidence 
Id. 

ic 

21“Substantial evidence means such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S 
197, 229 (1938); Matsushita Elec. Indus. Co. v. United States, 750 F.2d 927, 933 (Fed.Cir 
1984). 
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ducted from the gross U.S. price to obtain the constructed export 
price.”” The plaintiffs claim that, by disregarding the compensating 
balance, the ITA is ignoring the true commercial reality of the cost of 
doing business. See Plaintiffs’ Rule 56.2 Memorandum, pp. 41-43. 
The defendants do not disagree about the inherent cost of money 
but instead repeat the agency’s Decision Memorandum that “[t]here 
is no indication that Ta Chen lost title to any portion of the compen- 
sating balance during the POR”. They rely on NTN Bearing Corp. of 
America v. United States, 18 CIT 104, 106, 843 F.Supp. 737, 739, 
affd, 41 F.3d 1519 (Fed.Cir. 1994), wherein the court concluded that 
the amount of the compensating account available to the account 
holder was “irrelevant in calculating the interest rate... paid.” 
Here, the record reflects neither any interest earned on TCSSPL’s 
compensating balance nor paid, and this court thus cannot conclude 
that the ITA should have taken that balance into account. 
Apparently, during the two fiscal years subject to this discussion, 
TCSSPL provided TCI with collateral in the form of a promissary 
note (or loan guarantee), the cost of which was not included in the 
U.S. short-term interest-rate calculation. The ITA found that there 
was no interest due on the note and no reason to impute interest. 
See Defendants’ Supplemental Appendix, p. 27. As the court in Mi- 
cron Technology, Inc. v. United States, 23 CIT 55, 63, 44 F.Supp.2d 
216, 224 (1999), has pointed out, 
without some evidence that actual expenses were incurred or 
even might have been incurred, [plaintiffs] request to impute 
costs for loan fees is entirely too speculative and... therefore 
unreasonable. 


Cs 


According to the governing statute, export price constructed pur- 
suant to 19 U.S.C. §1677a shall be reduced by 


the amount, if any, included in such price, attributable to any 

additional costs, charges, or expenses, and United States im- 

port duties, which are incident to bringing the subject mer- 

22Gross U.S. price is reduced by, among other things, “expenses that result from, and 

bear a direct relationship to, the sale, such as credit expenses, guarantees and warranties” 

19 U.S.C. §1677a(d)(1)(B). See also 19 C.F.R. §351.402(a), (b), clarifying certain adjustments 
to constructed export price. 


...“[Tlhe imputation of credit cost ...is a reflection of the time value of money,” that it 
“must correspond toa... . figure reasonably calculated to account for such value during 
the gap period between delivery and payment,” and that it should conform with “com- 
mercial reality.” 

Commerce Bulletin 98.2, Imputed Credit Expenses and Interest Rates (Feb. 23, 1998) (in- 


ternal quotation marks deleted), relying on LMI-La Metalli Industriale, S.p.A. v. United 
States, 912 F.2d 455, 460-61 (Fed.Cir. 1990). 
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chandise from the original place of shipment in the exporting 
country to the place of delivery in the United States|.] 


19 U.S.C. §1677a(c)(2)(A). The ITA regulation promulgated in con- 
junction with this statutory provision provides: 


Allocation of expenses and price adjustments— 


(1) In general. The Secretary may consider allocated expenses 
and price adjustments when transaction-specific reporting is 
not feasible, provided the Secretary is satisfied that the alloca- 
tion method used does not cause inaccuracies or distortions. 


(2) Reporting allocated expenses and price adjustments. Any 
party seeking to report an expense or a price adjustment on an 
allocated basis must demonstrate to the Secretary's satisfaction 
that the allocation is calculated on as specific a basis as is fea- 
sible, and must explain why the allocation methodology used 
does not cause inaccuracies or distortions. 


(3) Feasibility. In determining the feasibility of transaction- 
specific reporting or whether an allocation is calculated on as 
specific a basis as is feasible, the Secretary will take into ac- 
count the records maintained by the party in question in the or- 
dinary course of its business, as well as such factors as the nor- 
mal accounting practices in the country and industry in 
question and the number of sales made by the party during the 
period of investigation or review. 


(4) Expenses and price adjustments relating to merchandise 
not subject to the proceeding. The Secretary will not reject an 
allocation method solely because the method includes expenses 
incurred, or price adjustments made, with respect to sales of 
merchandise that does not constitute subject merchandise or a 
foreign like product (whichever is applicable). 


19 C.FR. §351.401(g). 

The plaintiffs complain that the ITA considered allocated expenses 
in this matter, arguing that TCSSPL did not meet its burden of 
showing that transaction-specific reporting was not feasible and that 
the allocation method chosen did not cause inaccuracies or distor- 
tions. See Plaintiffs’ Rule 56.2 Memorandum, p. 54. According to the 
ITA Decision Memorandum, prior to verification the company stated 
that it had 


about 25,000 U.S. sales in this review. There is no computer 
record/date base, sale by sale, of the heat number for each sale. 
Thus, even if tracing by heat number of each Ta Chen U.S. b/w 
fitting sale all the way back to Ta Chen Taiwan was viable (it is 
not), it would have to be done manually for about 25,000 sales. 
In such cases, DOC has permitted the simplifying allocation ap- 
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proach done here, even if a more transaction-specific approach 
was possible, simply because any other approach is too burden- 
some (especially in the short time permitted to answer DOC 
questionnaires) as well as the reasonable allocation approach 
here causes no apparent distortion to the dumping margin cal- 
culation. 


Defendants’ Supplemental Appendix, p. 26. In its final analysis, the 
agency “continueld| to determine that the POR weighted-average 
methodology used by Ta Chen should not be amended”. Jd. 

This court has not found evidence on the record to conclude other- 
wise, nor can it conclude that that approach was not in accordance 
with the law quoted above. 


II 


In view of the foregoing, the motions of TCSSPL and the plaintiffs 
for judgment upon the agency record must be denied, except for re- 
mand to the ITA to reopen the record, seek additional relevant infor- 
mation regarding employee bonuses, and recalculate the general and 
administrative expenses of Ta Chen Stainless Steel Pipe, Ltd. and 
also to reconsider its U.S. indirect selling expenses. 

The ITA may have until December 30, 2004 to comply with this re- 
mand and report the results thereof to the court and to the other 
parties, which may file comments thereon on or before January 17, 
2005. 

So ordered. 
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OPINION 
I. STANDARD OF REVIEW 


The Court will uphold the United States Department of Com- 
merce’s (“Commerce”) redetermination pursuant to the Court’s re- 
mand unless it is “unsupported by substantial evidence on the 
record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)G) (1994). Substantial evidence is “more than a 
mere scintilla. It means such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Universal Cam- 
era Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting Consol. Edison 
Co. v. NLRB, 305 U.S. 197, 229 (1938)). Substantial evidence “is 
something less than the weight of the evidence, and the possibility of 
drawing two inconsistent conclusions from the [same] evidence does 
not prevent an administrative agency’s finding from being supported 
by substantial evidence.” Consolo v. Fed. Mar. Comm’n, 383 U.S. 607, 
620 (1966). 


Il, BACKGROUND 


The relevant facts and procedural history in this case are set forth 
in the Court’s remand opinion, Timken U.S. Corp. v. United States, 
28 CIT ___ , 318 F. Supp. 2d 1271 (2004). A brief summary is in- 
cluded here. 

Commerce published a final determination entitled Final Results 
of Antidumping Duty Administrative Reviews and Revocation of Or- 
ders in Part on Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, 
Romania, Singapore, Sweden, and the United Kingdom (“Final Re- 
sults”), 65 Fed. Reg. 49,219 (Aug. 11, 2000). The period of review cov- 
ered by the Final Results is May 1, 1998, to April 30, 1999. See id. 
On June 15, 2001, the plaintiffs, Timken U.S. Corporation and 
Timken Nadellager, GmbH (collectively, “Timken”) moved pursuant 
to USCIT R. 56.2 for judgment upon the agency record challenging 
one aspect of the Finals Results.’ See Timken’s Mem. Supp. R. 56.2 
Mot. J. Upon Agency R. Specifically, at issue was whether Commerce 
properly rejected evidence submitted by Timken after the Final Re- 


1This action was originally brought by The Torrington Company and Torrington Nadel 
lager GmbH in September 2000. See Summons ¥ 1. The Torrington Company was acquired 
by the Timken Company on Feb. 18, 2003, and is now known as Timken U.S. Corporation 
Timken’s German affiliate is now known as Timken Nadellageer, GmbH. See Disclosure of 
Corporate Affiliations & Fin. Interest at 1 (filed with this Court on Feb. 3, 2004 
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sults were published to correct an alleged error in the antidumping 
margin (“post-Final Results invoices” ).” 

On March 5, 2004, this Court issued a remand order directing 
Commerce to further investigate the claims raised during the ad- 
ministrative proceeding with regards to the error committed by the 
plaintiffs in reporting home-market sales according to channels of 
distribution for Timken and make any corrections necessary to attain 
the most accurate antidumping margin. See Timken, 28 CIT at ___, 
318 F. Supp. 2d at 1279 (emphasis added). On June 7, 2004, Com- 
merce submitted its Final Results of Redetermination Pursuant to 
Court Remand (“Remand Determination”). On July 7, 2004, Timken 
filed comments regarding the Remand Determination. See Pl.’s Com- 
ments on the Final Results of Redetermination Pursuant to Ct. Re- 
mand (“Timken’s Comments”). Commerce then filed a response to 
Timken’s comments on July 30, 2004. See Def.’s Resp. to Pl.’ Com- 
ments Regarding the Dep’t of Commerce’s Remand Determination. 


Ill. DISCUSSION 


Timken bears the burden of showing that the post-Final Results 
evidence changes the disputed channels of distribution (“Channels”) 
classifications, thus changing the published antidumping margin. 
See NTN Bearing Corp. of Am. v. United States, 19 CIT 1165, 1174, 
903 F. Supp. 62, 70 (1995) (“A party claiming a level-of-trade adjust- 
ment has the burden of proving entitlement to the adjustment.”). 


The Channels and associated home-market sales reported by 
Timken, on a questionnaire during the administrative review pro- 
cess, determined the levels of trade (“LOT”), which was ultimately 
used to calculate the antidumping margin. See Timken, 28 CIT at 

, 318 F. Supp. 2d at 1273. Timken reported five Channels in its 
home-market sales listing, which Commerce grouped into three LOT. 
See id. Channel 1 consisted of sales to large original equipment 
manufacturers (“OEMs”) and was designated as LOT 1; Channels 2 
and 3 consisted of sales to other OEMs and sales distributors, re- 
spectively, and was designated as LOT 2; and Channels 4 and 5 con- 
sisted of sales to OEMs and distributors, respectively, of an affiliated 
marketing entity and was designated as LOT 3. See id.; Remand De- 
termination at 9-10. Timken alleges that three types of classification 


“ After the Final Results were published, Timken’s antidumping margin was consider- 
ably higher than other companies in the review prompting Timken to re-examine its inter- 
nal classification procedures and questionnaire responses submitted to Commerce. See 
Timken, 28 CIT 318 F. Supp. 2d at 1273-75. Claiming several internal mis- 
classification errors, Timken requested Commerce to change the published antidumping 
margin and offered invoices to substantiate its claim. See id. Commerce declined to accept 
these invoices. See id. Commerce found that the errors were not clerical in nature and the 
invoices were offered well beyond the administrative deadline for submitting new factual 
information. See id. Timken subsequently filed its 56.2 motion. See id 
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errors occurred. Accordingly, Timken argues that certain sales 
should be moved from Channel 1 into a different Channel. 


A. Commerce Properly Classified the Sales of Sample Units 
in Channel 1 


1. Timken’s Contentions 


Of the three classification errors in dispute, the first deals with 
products sold as sample or prototype units. See Remand Determina- 
tion at 11. Timken asserts that these sample sales were mistakenly 
reported as sales to large OEMs and consequently classified in 
Channel 1. See Timken, 28 CIT at ___ , 318 F. Supp. 2d at 1274; 
Timken’s Comments at 6. Timken asserts that the sales are samples 
and were not purchased by customers to produce original equipment. 
See Remand Determination at 11. As evidence, Timken submitted in- 
voices to Commerce which designate the sales at issue as samples 
and indicate delivery to the customer’s prototype location. See id. Ac- 
cordingly, Timken argues that these sales should be reclassified into 
Channel 2 or 3. See Timken’s Comments at 6. 

Timken also argues that under World Finer Foods, Inc. v. United 
States, 24 CIT 541 (June 26, 2000), Commerce cannot “preempt cor- 
rection by imposing evidentiary standards on the corrected submis- 
sion which exceed what was required for the original (uncorrected) 
submission.” Timken’s Comments at 4. Timken states that the post- 
Final Results invoices are sufficient evidence to support reclassifying 
the sample sales to Channel 2 or 3. See id. at 4—5. Timken asserts 
that Commerce has impliedly required additional proof other than 
the post-Final Results invoices, contrary to World Finer Foods. See 


id. 
2. Commerce’s Contentions 


Commerce explains that in determining whether home-market 
sales are at a different LOT than United States sales, it examines 
comparable stages in the marketing process and selling functions 
along the Channels. See Remand Determination at 7. After review- 
ing Timken’s submissions, Commerce asserts that the sales of 
sample units are correctly classified in Channel 1. See id. at 11. 
Commerce notes that sample sales are described only in the Channel 
1 classification (sales to large OEMs) and not in Channel 2 or 3 clas- 
sifications. See id. at 11-12. Commerce argues that the invoice 
themselves further reiterate the original classification made by 
Timken because the post-Final Results invoices are marked as sales 
for sample units. See id. at 13. Moreover, Commerce maintains that 
the original classification is accurate because Commerce verified 
Timken’s questionnaire responses, including the descriptions of the 
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marketing stages and selling functions associated with each LOT. 
See id. Commerce asserts that Timken has failed to produce evi- 
dence demonstrating that the sample units were not bought or later 
used to produce original equipment. See id. at 14. 

Furthermore, Commerce contends that it has not imposed a 
higher evidentiary standard. See Remand Determination at 19-20. 
Rather, Commerce has conducted an analysis to determine whether 
record evidence supports reclassifying the disputed transactions into 
a different Channel. See id. at 20. Commerce argues that “[i]n accor- 
dance with [its] statutory obligation, [Commerce has] focused [its] 
analysis on the associated marketing stages and selling functions.” 
Id.; see generally 19 CFR § 351.412(c)(2) (1999). Commerce deter- 
mined that the record evidence, including the post-Final Results in- 
voices, does not support a reclassification of the claimed errors. See 
Remand Determination at 21. 

Moreover, Commerce argues that Timken’s application of World 
Finer Foods is without merit. The Court’s focus in that case was the 
difference between verified and unverified submissions in an admin- 
istrative review and here, Commerce verified Timken’s question- 
naire responses during the administrative review. See Remand De- 
termination at 21. Courts must rely on the finality of verification 
findings, otherwise such findings could be attacked as less credible. 
See id. (citing FAG Kugelfischer Georg Schafer AG v. United States, 
25 CIT 74, 106-7, 131 F. Supp. 2d 104, 133 (2001)). Here, Commerce 
verified Timken’s questionnaire responses as part of the administra- 
tive review and properly relied upon the verification report during 
the redetermination. See id. Thus, Commerce concludes that reclas- 
sifying the sample sales would not obtain a more accurate dumping 
margin. See id. 


3. Analysis 


The Court finds that Commerce’s determination regarding the 
post-Final Results invoices and Timken’s questionnaire responses 
reasonably support the original classification. Timken argues that 
the post-Final Results invoices conclusively demonstrate that the 
sample sales should be classified into Channel 2 or 3. While “correc- 
tive” information submitted after the completed administrative re- 
view may contradict previously submitted questionnaire informa- 
tion, Timken confirmed the Channel descriptions during Commerce’s 
verification. Accordingly, Timken’s Channel descriptions must be 
considered credible because of the Court’s due deference given to 
verification reports. See FAG Kugelfischer, 25 CIT at 106-7, 131 F. 
Supp. 2d at 133 (stating that not giving deference “would leave every 
verification effort vulnerable to successive subsequent attacks, no 
matter how credible the evidence and no matter how burdensome on 
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the agency further inquiry would be”) (citations omitted). The Court 
will not supersede Commerce's conclusions if Commerce reasonably 
verifies the information submitted during the administrative review 
and the verification is supported by substantial evidence. See id. 
Submissions made after the Final Results are issued are an attempt 
to reclassify specific sales into a different Channel, not to change the 
Channel descriptions.” Merely submitting invoices marked as 
sample sales does not fulfill Timken’s burden. Such evidence fails to 
adequately describe the selling or marketing stages required to re- 
classify those sales from Channel 1 into Channel 2 or 3. See NTN, 19 
CIT at 1174, 903 F. Supp. at 70; see also 19 CFR § 351.412(c)(2) 
(stating that Commerce “will determine that sales are made at dif- 
ferent levels of trade if they are made at different marketing stages 
(or their equivalent)”). Accordingly, Commerce has reasonably deter- 
mined that the sample sales are properly classified in Channel 1. 

The Court is also unpersuaded that Commerce is attempting to 
hold Timken to an excessive evidentiary standard. Timken’s inter- 
pretation of World Finer Foods is flawed. World Finer Foods speaks 
to the reliability of corrective information proffered post-review 
when there was no verification of submissions during the adminis- 
trative review. See World Finer Foods, 24 CIT at 550 (“Ordinarily, 
there is no verification of submissions in an administrative review. 
Therefore, there is no reason for Commerce to infer greater reliabil- 
ity in the information initially submitted as opposed to the informa- 
tion submitted for corrective purposes.”). When a verification has oc- 
curred, as it has here, the verified information must be considered 
more reliable than unverified information. See id.; see also FAG 
Kugelfischer, 25 CIT at 106—7, 131 F. Supp. 2d at 133. Failing to give 
due deference to verified information would be a tragic waste of 
time, resources, and energy with seemingly no end to the adminis- 
trative review process. Furthermore, the facts in World Finer Foods 
dealt with a respondent’s submission of information to correct cleri- 
cal or ministerial errors, which this Court has already stated is not 
the situation here. See Timken, 28 CIT at 318 F. Supp. 2d at 
1279 

Timken bears the burden of showing sufficient evidence meriting 
an adjustment. See NTN, 19 CIT at 1174, 903 F. Supp. at 70. The 
Court agrees that the invoices submitted by Timken are of the kind 


of evidence that should be sufficient to support its claim. The Court, 


however, finds that the invoices must fit within the verified Channel 
descriptions from the questionnaire. Moreover, Commerce has rea- 
sonably explained why the post-Final Results invoices do not support 
reclassifying the sample sales into another Channel 


If the Channel descriptions are incomplete or incorrect, then Timken should have at 


gued and presented evidence substantiating such a cl 





124 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 47, NOVEMBER 17, 2004 


B. Commerce Properly Classified Certain Sales to Large 
Rather Than to Small OEMs in Channel 1 


1. Timken’s Contentions 


The second alleged classification error involves certain sales clas- 
sified in Channel 1 as sales to a large OEM of auto-parts. See 
Timken’s Comments at 7. Timken argues that Commerce should 
have classified these sales in Channel 2 as sales to a “small” OEM. 
See Remand Determination at 14. Timken asserts the “sales were 
shipped to a factory division of a large OEM that is involved in ac- 
tivities [that Timken] associates with small OEMs.” Jd. Timken 
states that it erred when making its internal classification because 
the customers had similar names. See Timken’s Comments at 7. As 
evidence of this error, Timken submitted invoices and corresponding 
purchase orders showing that the sales in dispute were shipped to a 
small OEM. See Remand Determination at 14. Timken accordingly 
requests that Commerce reclassify these sales into Channel 2. See 
id. 

2. Commerce’s Contentions 

Commerce asserts that Timken’s claim to reclassify these sales 
from a large to a small OEM rest upon the size of the OEM’s end 
product. See Remand Determination at 15 & 19. “Large” actually re- 
fers to the size of the manufacturer, regardless of the size of the end 


product. See id. at 7. Timken did not submit “factual information to 
substantiate that the party identified on the invoice should be con- 
sidered a small OEM as opposed to a large OEM” to warrant a re- 
classification. Jd. at 14-15. Furthermore, Timken’s claim does not fo- 
cus on the marketing stage and selling functions, which is how 
Commerce differentiates between LOT. See id. Accordingly, Com- 
merce argues that Timken failed to meet its burden. 


3. Analysis 


Timken has the burden to show a reclassification is warranted 
See NTN, 19 CIT at 1174, 903 F. Supp. at 70. Merely submitting in- 
voices, written in German with scant explanations, is not sufficient 
to explain why the sales to these large OEMs should be reclassified 
in Channel 2. Timken claims that these sales were shipped to a fac- 
tory division of a large OEM. Commerce, however, has reasonably 
explained why the invoices inadequately describe the marketing 
stages and selling functions of the sales to classify them as sales to a 
small OEM. Commerce even admits that bifurcation of sales to a 
single customer could be classified into different Channels. See Re- 
mand Determination at 15. If bifurcated, then sales made to a divi- 
sion of a large OEM could be classified as sales to a small OEM. Re- 
spondent still bears the burden of showing that a bifurcation is 
warranted. Here, Timken has not produced evidence showing the 
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need for bifurcation. Furthermore, Timken did not challenge Com- 
merce’s explanation that Channels are defined by the size of differ- 
ent customers and not by the size of the end product. Accordingly, 
the Court finds Commerce's explanation is reasonable and supported 
by substantial evidence. 


C. Commerce Properly Classified the Sales of Replacement 
Parts in Channel 1 


1. Timken’s Contentions 


The third alleged classification error deals with replacement parts 
sold to a large OEM and classified under Channel 1. See Remand De- 
termination at 15-16. Timken asserts that these sales were for re- 
placement, repair, or spare parts; not for the manufacture of original 
equipment. See id. Rather than being classified in Channel 1, 
Timken claims that the replacement parts should have been classi- 
fied in Channel 3. See id. at 16. To substantiate its claim, Timken 
submitted invoices internally marked in different ways to indicate 
that the products sold were to be used as replacement parts. See id. 
at 15-16. 


2. Commerce’s Contentions 


Commerce asserts that after reviewing the invoices and question- 
naire responses, a reclassification to Channel 3 is unsupported. See 
Remand Determination at 16. Timken has failed to explain the mar- 
keting stages or selling functions of the replacement parts and how 
such sales would merit a reclassification to Channel 3.* See id. at 20. 
Furthermore, the invoices do not support the type of sales described 
in Channel 3 activities, which are sales to distributors or competing 


producers. See id. at 16-17. Commerce argues that the invoices sub- 
mitted do not substantiate Timken’s claim that the products were 
used only as replacement parts and not for normal production activi- 
ies. See id. at 17 


3. Analysis 


Timken has the burden to show that the products were indeed 
marketed and sold as replacement parts. See NT'N, 19 CIT at 1174, 
903 F. Supp. at 70. A mere notation or shipping code on an invoice 
was deemed inadequate by Commerce for explaining the marketing 
and selling functions associated with these sales. See Remand Deter- 
mination at 15-17. Commerce has repeatedly stated that its focus, 
when determining LOT and Channels, is the marketing and selling 
functions associated with home-market sales. See id. at 15 & 19. To 
reclassify certain sales into another Channel, Timken must focus on 


*Sucn parts were originally sold through Ch 


plant certification.” See Remand Dete? 





126 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 47, NOVEMBER 17, 2004 


the marketing stages. See 19 CFR § 351.412(c)(2). While replace- 
ment parts are not listed in the Channel 3 description, they are also 
not in the Channel 1 or 2 descriptions. Thus, Timken’s argument, 
which they have failed to make, must also include why the replace- 
ment sales are more appropriately classified in Channel 3 as op- 
posed to Channel 1. Accordingly, the Court finds that Commerce’s in- 
terpretation is reasonable because Commerce has defined Channels 
on the size of buyers within each consumer group. 


IV. CONCLUSION 


Commerce has sufficiently met its burden of reviewing the dis- 
puted classifications with the post-Final Results invoices submitted 
by Timken. Commerce has also provided a reasonable explanation of 
its determination that the antidumping margin is as accurate as 
possible with no need to make further corrections. Judgment will be 
entered accordingly. 
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